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HANDBOOK OF 


FEDERAL BANKING LAWS 


Federal Reserve Act—National Bank Act—Other 
Federal Banking Laws—Completely Indexed 


The new 1956 edition of FED- 
ERAL BANKING LAWS is now 
ready for delivery. Since our last 
edition Congress has enacted many 
important statutes. 


It contains in one compact 
volume all of the Federal laws 
affecting member banks, State and 
National, of the Federal Reserve 
System and non-member banks, 
insured under the Federal Deposit 
Insurance Law. 


The new edition of Federal 
Banking Laws contains the pro- 
visions of all of these statutes, that 


(New 1956 Edition) 


Edited by Thor W. Kolle, Jr., of the New York Bar 


is to say, the Federal Reserve Act, 
the National Bank Act, subsequent 
banking acts and other laws of the 
United States regulating banking, 
as amended to date. The Bank 
Holding Company Act and all the 
1956 legislation are included. 


The provisions of these various 
laws are co-ordinated and codified 
under one system following the 
plan used in the Code of Laws of 
the United States. 


The book is a pocket size volume 
of 650 pages, completely indexed. 
It will give you all of these im- 
portant statutes under one cover. 


(Price $10.00 delivered) 
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TESTED TECHNIQUES 
IN 
BANK OPERATIONS 


Edited by John Y. Beaty 
for 24 years, Editor of Bankers Monthly 


This book is designed to be used not only as a reference book to 
give information about any specific bank operating problem but 
also to be read from beginning to end in order to show the reader 
what many different banks are doing to improve their operations 
and make their daily work more efficient. 436 experiences of banks 
all over the country are described. 


With this book available at your own desk you have before you the 
profitable experiences of many successful banks. 


Topics are arranged alphabetically. For example, under LOANS 
there is given a long list of cross references to other topics in the 
book that discuss various kinds of loans. By reading these cross- 
referenced topics and all the topics under loans you will find the 
complete story on loan practices of many different banks—informa- 
tion useful in checking your own methods. 


PRICE $12.00 DELIVERED 
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TRUST ADMINISTRATION 
and TAXATION 


by Walter L. Nossaman 


Quick, Practical ANSWERS for the Trustee 
The trust administrator faces hundreds of questions during busy days when 
his time for reading is limited. This work is designed to supply carefully 
researched and documented answers, on a practical level, with a minimum of 
theoretical and historical discussion. 


TRUST FORMS WITH ALTERNATE CLAUSES — a comprehensive collec- 
tion is given in Volume 2. Any combination of purposes can be achieved 
through the use of hundreds of variant clauses. All drafted with tax saving 
objectives in mind (full consideration of short term inter-vivos trusts, marital 
deduction trusts, etc.). All drafted with such precision and respect for 
detail that they function as omission-proof check lists before finalizing any and 


all papers. 


TAXATION — full coverage of all questions with which an administrator must 
deal is given in Volume 2. Gift taxation and other related matters are con- 
sidered as well as pension and profit sharing trusts, exempt trusts, conflict in 
state laws, etc. This coverage, always to date, completes the collection of all 
information which a working trustee must deal with—all integrated in two, easy- 
to-use volumes. 


SCOPE — Chapters 1 to 14 have to do with questions of validity—whether 
a trust exists—or with validity of particular provisions; also, with interpretation 
of the trust or some of its provisions. Chapters 15 to 19 deal with questions of 
principal and income. Chapters 20 to 25 deal with the rights of beneficiaries, 
settlors, creditors, etc., and with certain liabilities of the trustee. Chapters 
26 to 35 deal with purely administrative problems but include court proceed- 
ings, their occasions and results. Chapter 36 deals with powers of appoint- 
ment. Following Chapter 36, an entire volume is devoted to three things: 
taxation and forms, as outlined above, and the general index. 


2 WEEKS’ FREE APPROVAL 
Price, if Retained, $42.50 
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An 
Estate Planner’s 
Handbook 


by Mayo A. Shattuck and James F. Farr 


including for the first time a collection 


of annotated forms of wills and trusts 


The first edition of this book has 
been the standard guide for estate 
planners. Now, all sections of the 
work have been re-examined and 
revised to give you the most up-to- 
date, authoritative, step-by- cov- 
erage of all aspects of estate plan- 
ning. 

The broad scope of the Handbook 
is sufficient assurance of its practical 
value. The following special features 
increase its usefulness: 

A newly added collection of an- 
notated forms (204 pages), includ- 
ing, among others, a simple will and 
codicil, wi with a of family 
trust mao a a will revocable 
trust employing the pour-over tech- 
nique, and two stock purchase agree- 
ments and trusts. 


Practical answers to questions relatin 
options © business insurance trusts © 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate ages 
with special emphasis on the marital 
deduction. 


Expanded treatment of life insur- 
ance and particularly business insur- 
ance trusts. 


This valuable work is the result of 
a vast amount of practical, firsthand 
experience in all s of estate 
planning. The authors worked to- 
gether for fifteen years and devoted 
most of their time in practice to 
problems in the field. Mr. Farr, 
who collaborated with Mr. Shattuck 
in the preparation of this Second 
Edition, also worked with him in the 
preparation of the First Edition. 


to — use of life insurance © insurance 
y man insurance @ use of wills in family 


and business plans @ will provisions @ revocable trusts © selection of trustees @ 


trustee's a powers © 


prudent man investment rule © accountings © 


taxation of revocable and irrevocable trusts, of life insurance, and of powers of 
appointment @ the marital deduction © drafting @ what state laws apply to 
trusts @ death of major stockholder ©@ and many other topics. 


Price $10.75 
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Accelerating the Maturity of 
Negotiable Instruments 


WILLIAM J. SCHAFER III 


Negotiable instruments are substitutes for money. Debtors 
who cannot presently pay debts in cash give notes to their 
creditors to mature at a subsequent date. These notes are 
taken by the businessman, discounted at a bank and in that 
manner converted into cash. Like money, the value of a 
negotiable instrument lies in the fact that a holder, on sight, 
can determine its value without investigating outside facts or 
third party claims. To insure free circulation the law mer- 
chant developed certain formal requisites to distinguish ne- 
gotiable notes from other written instruments. These re- 
quisites were outgrowths of the business needs of the day. They 
are not requisites that may be formulated by mathematical 
computation or legal reasoning but are customs that have grown 
out of generations of business experience. Business custom 
should be the decisive factor rather than a rule of law. 


An uncertainty which does not impair the function of nego- 
tiable instruments in the judgment of business men ought not to 
be regarded by the courts. The fine phrase of Chief Justice Gibson 
in the case of Overton v. Tyler, 3 Pa. 346, . . . that a negotiable 
instrument “is a courier without luggage,” has been made to do 
much service in the discussion of the subject. The real question, 
however, is who shall determine what constitutes “luggage”—the 
business world, or the judge in his library. (Emphasis added.) 


Soon these formalities became part of the common law, but 
because of varying business customs throughout the country 
This article is reprinted with the permission of the editors of the WESTERN RESERVE 


LAW REVIEW, published by the Western Reserve University, Cleveland 6, Ohio. 
1382 Harv. L. Rev. 751 (1919). 
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the decisions were not harmonious. In an attempt to attain 
uniformity the Uniform Negotiable Instruments Act was 
drafted and adopted by all forty-eight states.’ 


However, there is still a great deal of confusion and un- 
certainty in the cases dealing with the NIL. One of the most 
disturbing areas is that which deals with the certainty of time 
of maturity. Section 1 (8) of the NIL provides that an in- 
strument to be negotiable “must be payable on demand or at 
a fixed or determinable future time.” An instrument payable 
at a “fixed future time” is defined in section 4 (2) as one which 
is “payable ... on or before a fixed or determinable future time 
specified therein.” Not mathematical but practical certainty 
is required by this rule.’ A maker, primary obligor or acceptor 
must know from looking at the instrument when he may pay or 
when the holder may compel payment. Secondary parties must 
know when a default may occur and when their obligation 
arises. Holders should know when they may demand their 
money and when they must give notice to secondary parties on 
a default. The value of an instrument depends, in fact, on the 
certainty of its maturity. For these reasons certainty of the 
time of maturity is imperative. 

Most of the confusion in this area centers around accelera- 
tion clauses. A note containing such a clause is one which is 
payable at a fixed date of maturity with a clause providing for 
the acceleration of payment upon the happening of certain 
specified contingencies. 


There are three classes of accelerating clauses: (1) where 
the happening of the event rests with maker; the holder having 
an election to declare the whole sum due; (2) where the happen- 
ing of the accelerating event is dependent on an extrinsic event; 
(8) where the acceleration is within the control of the holder. 
These clauses and the reasoning upon which courts have based 
their decisions warrant discussion. This note will attempt to 
enumerate the various reasons invoked by the courts and evalu- 
ate the conflicting decisions. 


2 Also adopted in Alaska, District of Columbia, and Hawaii. 
8 State Bank v. Bilstad, 162 Iowa 438, 186 N.W. 204 (1912), modi ehearing, 144 
N.W. 363 (1918). oi — eo 
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MATURITY OF NEGOTIABLE INSTRUMENTS 647 


MAKER ACCELERATION 


The confusion is at a minimum as to accelerating clauses 
of the first class. Notes providing for acceleration upon de- 
fault in payment of any installment,‘ default in payment of 
interest,° failure to comply with terms of mortgage® or default 
in the payment of one of a series of notes’ are generally held to 
be negotiable. ‘The accelerating event in this instance is de- 
pendent upon an act or an omission to act on the part of the 
maker. The majority of courts reason that the time at which 
such a note will ultimately become due is certain on the face 
of the note, and thus, as required by sections 1 (8) and 4 (2), 
it is payable at a fixed or determinable future time. The fact 
that maturity is liable to be accelerated through some act or 
omission of the maker does not alter the ultimate maturity 
date expressed on the note. 


Of eourse, the default of the maker in the payment of interest 
or the performance of some other agreement or covenant may 
accelerate the “due date,” and in this event the instrument will 
still be negotiable providing it is payable upon a fixed or determin- 
able future date, for under those circumstances it is certain that 
the time will arrive when the note would be payable and the cir- 
cumstances that it might become payable before that time upon 
the default of the maker in certain respects at the option of the 
payee or holder would not affect its negotiability.® 


4 McCormick v. Daggett, 162 Ark. 16, 257 S.W. 358 (1924); Star Brewing Co. v. Hig- 
gins, 248 Mass 480, 148 N.E. 882 (1924); National City Bank v. Erskine & Sons, 158 
Ohio St. 450, 110 N.E.2d 598 (1953); DeWolf v. Church, 180 Okla. 66, 67 P.2d 

(1987) ; Illinois Bankers Life Assur. Co. v. Day, 178 Okla. 284, 62 P2d 970 (1986) ; 
Jones v. Morris Plan Bank, 168 Va. 284, 191 S.E. 608 (1987); Abingdon Bank & Trust 
Co. v. Shipplett-Moloney Co., $16 Ill. App. 79, 43 N.E.2@d 857 (1942); Drey State 
Motor Co. v. Nevling, 106 Pa. Super. 42, 161 Atl. 880 (1082); Barton v. Kansas City 
Life Ins. Co., 98 S.W.2d 8386 (Tex. Civ. App. 1987). 

5 First Nat’] Bank v. DeJernett, 229 Ala. 564, 159 So. 73 (1985); Arnett v. Clack, 22 
Ariz. 409, 198 Pac. 127 (1896); Utah State Nat’l Bank v. Smith, 180 Cal. 1, 179 Pac. 
160 (1919) ; Webster v. 759 Riverside Ave., 118 Fla. 8, 151 So. 276 (1988); Hutson v. 
Rankin, 86 Idaho 169, 218 Pac. 345 (1922) ; Hubbard v. Robert B. Wallace Co., 201 
Iowa 1148, 208 N.W. 7380 (1926); Commercial Savings Bank v. Schaffer, 190 Iowa ‘1088, 
181 N.W. 492 (1921); Clark v. Skeen, 61 Kan. 526, 60 Pac. $27 (1900); Moore v. In- 
terstate Trust Co., 172 Okla. 471, 45 P.2d 485 (1985) ; Koppler v. Bugge, 168 Wash. 
182, 11 P.@d 286 (1982); Trigg v. Arnott, 2@ Cal. App.2d 455, 71 Pd $80 (1087). 

6 McCormick v. Daggett, 162 Ark. 16, 257 S.W. 358 (1924); Davis v. Union Planters 
Nat’] Bank, 171 Tenn. $88, 108 S.W.2d 579 (1987). 

7 Farmers’ Bank & Trust Co. v. Dent, 206 Ky. 405, 267 S.W. 202 (1024); Finley v 
Smith, 165 Ky. 445, 177 S.W. 262 (1915); Walter v. Kilpatrick, 191 N.C. 458, 182 
S.E. 148 (1926) ; Havens v. Foskett, 81 Cal. App. 658, 254 Pac. 642 (1927); Taylor v. 
Goodrich Tire & Rubber Co., 20 Tenn. App. 352, 98 S.W2d 1094 (1987). 

8 First Nat'l Bank v. McCartan, 207 Iowa 1036, 220 N.W. 366 (1928). 
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EXTRINSIC ACCELERATION 


Although there is some authority to the contrary,’ notes 
providing for acceleration if the maker should suffer a fire 
loss,"° if a certain crop is below eight bushels per acre,” if 
money is made out of a certain sale,” or if the maker should 
fail in business,’ are held negotiable. Again most courts say 
that, in accordance with sections 1 (8) and 4 (2), there is a 
specified date of maturity which is not rendered uncertain by 
a provision providing for payment at an earlier date. Whether 
or not the accelerating event takes place the note is bound to 
become due at the specified date therein.* A few courts up- 
hold the negotiability of such a note merely on the ground that 
the clause is not similar to those contained in the third class— 
at the “whim and caprice” of the holder.” 


HOLDER ACCELERATION 


Confusion is at a maximum when the note provides that the 
holder may accelerate maturity whenever he deems himself 
insecure. Courts typically hold this type of note non-nego- 
tiable. Many cases, without explanation, flatly say that the 
time of payment is uncertain,”* while others merely cite prece- 
dent holding such notes non-negotiable.” On the other hand, 


® Rohr v. Jeffery, 128 Kan. 541, 278 Pac. 725 (1929); Brooks v. Hargreaves, 21 
Mich. 254 (1870); Great Falls Nat’! Bank v. Young, 67 Mont. $28, 215 Pac. 651 
(1923); Devine v. Price, 152 N.Y. Supp. 321 (Sup. Ct., Ist Dep’t 1915). 

10 People’s Finance & Thrift Co. v. Shaw-Leahy Co., 295 Pac. 1072 (Cal. 1981), aff'd, 214 
Cal. 108, $3 P.2d 1012 (1931); McCornick v. Gem State Oil and Products Co., 38 Idaho 
470, 222 Pac. 286 (1923). 

11 State Bank v. Bilstad, 162 Iowa 433, 186 N.W. 204 (1912), modified on rehearing, 144 
N.W. 363 (1913). 

12 Cisne v. Chidester, 85 Ill. 528 (1877); Charlton v. Reed, 61 Iowa 166, 16 N.W. 64 
(1883); Ernst v. Steckman, 74 Pa. 18 (1873). 

13 Bonart v. Rabito, 141 La. 970, 76 So. 166 (1917). 

14 State Bank v. Bilstad, 162 Iowa 433, 186 N.W. 204 1912), modified on rehearing, 144 
N.W. 363 (19138). 

15 McCornick v. Gem. State Oil and Products Co., 38 Idaho 470, 222 Pac. 286 (1923); 
People’s Finance & Thrift Co. v. Shaw-Leahy Co., 295 Pac. 1073 (Cal. 1981), aff'd, 214 Cal. 
108, $ P2d 1012 (19381). 

16 Kimpton v. Studebaker Bros. Co., 14 Idaho 552, 94 Pac. 1089 (1908); First Nat’l] Bank 
v. Carter, 144 Iowa 715, 123 N.W. 287 (1909); Oklahoma State Bank v. Gandfield First 
Nat'l Bank, 108 Okla. 272, 286 Pac. 581 (1925); Continental Nat'l Bank v. Wells, 73 
Wis. 332, 41 N.W. 409 (1889). 

17 Murrell v. Exchange Bank, 168 Ark. 645, 271 S.W. 21 (1925); Moyer v. Hyde, 35 
Idaho 161, 204 Pac. 1068 (1922); Holliday State Bank v. Hoffman, 85 Kan. 71, 116 
Pac. 239 (1911); Harrison v. Fugatt, 179 Okla. 367, 65 P.2d 1200 (1987); Western 
Farquhar Machinery Co. v. Burnett, 82 Ore. 174, 161 Pac. 384 (1916); Reynolds v. 
Vent, 73 Ore. 528, 144 Pac. 526 (1914); Puget Sound State Bank v. Washington 
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MATURITY OF NEGOTIABLE INSTRUMENTS 649 


some courts attempt to differentiate this type of acceleration 
from that dependent upon an act or omission of the maker 
or upon an extrinsic event.” 


Section 1 (8) states that an instrument to be negotiable 
must be payable on demand or at a fixed or determinable 
future time. Acceleration clauses are not mentioned; one type 
is given no preference over another. Since no differentiation 
is made in the wording of the statute it would seem that as long 
as a note is payable at a fixed or determinable future time it 
may provide for any type of acceleration as long as it does not 
affect the ultimate maturity date.” If one type of accelerating 
clause comes within section 1 (3) all accelerating clauses should. 
But this is not the view taken by the vast majority of courts 
as to such notes. They are held to be at the “whim and caprice” 
of the holder and consequently non-negotiable because the time 
of maturity is uncertain. 


An obligation of this character is too uncertain to serve the 
purpose of commercial paper. By the weight of authority it is 
held that a condition of this sort introduces an element of uncer- 
tainty as to the time of payment, and the amount to be paid, and 
renders the note non-negotiable.”° 


The reason and logic behind this view is difficult to under- 
stand. On the one hand most courts say that as long as there 
is a definite date of maturity expressed on the note there may 
be accelerating provisions dependent on an act or omission of 
the maker or on the occurrence of an outside event. But where 
the note contains a specified date of maturity and permits ac- 
celeration at the option of the holder the time of maturity is 
said to be uncertain. Uncertainty, the courts say, is due to the 
fact that the maturity is within the “whim and caprice” of the 
holder. “Whim and caprice” seems to be the magical phrase, 
but what does it mean? Does the fact that the holder may 
demand payment at his own discretion render the date of 


Paving Co., 94 Wash. 504, 162 Pac. 870 (1917); People’s Bank v. Porter, 58 Cal. App. 
41, 208 Pac. 200 (1922); Old Colony Trust Co. v. Stumpel, 126 Misc. 375, 213 N.Y. 
Supp. 536 (Sup. Ct. 1926). 
18 First Nat’l Bank v. McCartan, 206 Iowa 1036, 220 N.W. 364 (1928); First State 
Bank v. Barton, 129 Okla. 67, 263 Pac. 142 (1928); Guio v. Lutes, 97 Ind. App. 157, 
fy N.E. 416 (19338). 

977 U. Pa. L. Rev. 318 (1929). 
20 Mursell v. Exchange Bank, 168 Ark. 645, 271 S.W. 21 (1925). 
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maturity any more uncertain than it is where it is dependent 
on an act or omission of the maker or where an outside event 
controls the time of payment? Logic demands that as to cer- 
tainty the clauses should be treated alike, but the majority of 
decisions rule otherwise. 


. . . the maker is not in default in the first instance and only 
becomes in that predicament through an election of the holder 
over which no one has any control except the elector himself. Pre- 
sented here is a different situation than that which arises causing 
acceleration because the maker fails to perform some duty and 
for that reason is in default. . . . Therefore, the maturity date is 
uncertain and non-negotiability results.” 


Section 4 (2) of the NIL states: “an instrument is payable 
at a determinable future time, within the meaning of this act, 
which is expressed to be payable on or before a fixed or deter- 
minable future time specified therein.” It has been argued that 
this section requires the note to contain the statutory language 
“on or before.” If it does not, the note is non-negotiable.” 
The harshness of such a rule is evident. Hardly any note con- 
taining an acceleration clause of any type would be valid if such 
a rule were adhered to. A more reasonable interpretation of 
this section would be that it requires the note to be, in fact, pay- 
able “on or before” the stated maturity date.” 


A cogent argument against the majority view that a holder’s 
option invalidates negotiability is that such a clause actually 
increases its marketability. To circulate freely a note must 
appeal to a prospective holder. Holders should be able to look 
at the note and determine its value in terms of money, the time 
for demanding payment, and the time for giving notice to 
parties secondarily liable. If the note is payable at the holder’s 
discretion he will have little trouble in answering these ques- 
tions. It is difficult to understand why a note that presents 
the least difficulty to the holder is uniformly held non-nego- 
tiable. 

' One reason for the obstinacy of the majority view seems 
21 First Nat'l Bank v. McCartan, 206 Iowa 1036, 220 N.W. 364 (1928). 


22 Guio v. Lutes, 97 Ind. App. 157, 184 N.E. 416 (1933). 
23 Utah State Nat’! Bank v. Smith, 180 Cal. 1, 179 Pac. 160 (1919). 
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to be based on policy considerations. The courts which do at- 
tempt to fortify their decisions with reasons talk of protecting 
the maker from a supposedly unmerciful holder.** These courts 
are very much concerned that the maker has absolutely no 
control over the acceleration, and consequently they lighten 
the burden by declaring such notes non-negotiable. Since 
both parties have objectively manifested an intent to make the 
note negotiable a remedy that follows this intent is more de- 
sirable. Perhaps a more suitable remedy would be to strike 
such a clause from the face of the note as a matter of public 
policy. This would rid the note of the “offensive” holder-ac- 
celeration and still leave the requisites for negotiability intact. 
Certainly policy considerations must be thoughtfully weighed 
in any decision. But we must not lose sight of other factors. 
Of these other factors one of the most important is the under- 
lying basis of the NIL—free circulation. Too much concern 
for the debtor’s position tends to suppress negotiability and 
defeat the principles of negotiable instruments law. 


Another frequently advanced argument for non-negotia- 
bility is that subsequent holders might not be able to ascertain 
whether such a note has actually been matured before the date 
of maturity appearing on its face, and therefore a bona fide 
purchaser may be declared not to be a holder in due course. 
However, such an argument is answered by a reference to the 
NIL. Section 52 (2) says: a “holder in due course is a holder 
who has taken the instrument under the following circum- 
stances; that he became the holder of it before it was overdue 
and without notice that it had been previously dishonored, if 
such was the fact.” A note with a fixed date of maturity is 
payable on that specified date.” As long as the transferee takes 
the note before the date appearing on its face and without 
knowledge that the note has been accelerated, the fact that 
the accelerating event has taken place is of no importance as 
to the transferee’s rights as a holder in due course.”* In the 
words of the Supreme Court of Colorado: 


24See notes 17 and 18 supra. 
25 Calhoun v. Ainsworth, 118 Ark. 316, 176 S.W. $16 (1915). 


26 Cf. Citizens Nat’l Bank v. First Nat’l Bank, 66 Colo. 426, 182 Pac. 12 (1919); 
Dunn v. O'Keeffe, 5 M. & S. 282 (Court of King’s Bench 1816). 
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No transaction between the acceptor and holder of a nego- 
tiable instrument can advance its maturity as against a subse- 
quent holder in due course, even though it was negotiated after 
such transaction. If it could, the safety of negotiable paper 
would be destroyed, and the law merchant nullified.”” 


Thus if a subsequent transferee takes before the ultimate 
fixed date, in good faith, and without notice of any defect in 
the instrument, he will be accorded the rights of a holder in due 
course. 


But what protection is afforded the maker? Is it not pos- 
sible that he may be made to pay twice through no fault of his 
own? It has been said that if a holder can declare the whole 
sum due before the ultimate maturity date, it might, under 
certain circumstances, creep back into circulation. Then, if 
transferred to a holder in due course, the maker could be forced 
to pay a second time.” This is a problem that is pertinent not 
only to notes accelerable by the holder but to all types of ac- 
celeration notes. If such a thing does happen it cannot be 
said that it was without the maker’s fault. The burden is upon 
the maker to make certain that the note is surrendered upon 
payment. 

CONCLUSION 


To be negotiable, an instrument must be payable on de- 
mand or at a fixed or determinable future time. Maturity, 
however, may be made subject to certain accelerating contin- 
gencies which do not destroy the certainty of the time for pay- 
ment. If the acceleration depends upon an act or omission of 
the maker or upon the occurrence of an extrinsic event, the 
vast majority of courts hold such notes negotiable. Such in- 
struments are payable at a fixed or determinable future time as 
required by section 1 (8) of the NIL. On the other hand, if 
the note is accelerable at the option of the holder, the time of 
maturity is within the holder’s “whim and caprice,” and con- 
sequently is uncertain and the note non-negotiable. These rules 
are succinctly stated in an early opinion of the Supreme Court 
of Pennsylvania: 


27 Citizens Nat'l Bank v. First Nat’l Bank, 66 Colo. 426, 182 Pac. 12 (1919). 
28 First State Bank v. Barton, 129 Okla. 67, 263 Pac. 142 (1928). 
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MATURITY OF NEGOTIABLE INSTRUMENTS 


The principle to be deduced from the authorities is this: To 
constitute a negotiable promissory note the time or the event for 
its ultimate payment must be fixed and certain; yet it may be 
made subject to contingencies, upon the happening of which, 
prior to the time of its absolute payment, it shall become due. 
The contingency depends upon some act done or omitted to be 
done by the maker, or upon the occurrence of some event in- 
dicated in the note; and not upon any act of the payee or holder, 
whereby the note may become due at an earlier day.”® 


It is submitted, however, that as to notes accelerable at the 
option of the holder the more logical and reasonable view is 
expressed by Professor Brannan: 


. . . that these cases holding an instrument payable at a fixed 
time but accelerable at the option of the payee or holder non-nego- 
tiable are directly contrary to the plan meaning of this section. 
Such instruments are certainly payable “on or before a fixed . . . 
time specified therein,” and to hold them non-neogtiable is cer- 
tainly a spurious construction of the act. Under a proper inter- 
pretation, these cases should be overruled.*° 


29 Ernst v. Steckman, 74 Pa. 13 (1873). 
30 Brannan, NecotiasLe InstruMENTs 169-70 (6th ed. 1938). 
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Liability and The 
Safety Deposit Box 


WALTER C. McGHEE, JR. 


In the United States, the business of furnishing safe de- 
posit boxes is about one hundred years old. The primary 
purpose of the modern safe deposit box is to provide a storage 
space for documents and small articles of value. In theory, 
at least, it offers maximum security against fire and theft; con- 
tinued unrestricted control over the property deposited even 
though the safety and protection of that property is entrusted 
to other parties; and the assurance that no unauthorized person 
will handle the property in the box or even be aware of its 
presence. 


Once the luxury of the wealthy, the safe deposit box is to- 
day available at reasonable cost to every American. It is es- 
timated that 12,000,000 such boxes are to be found in the United 
States. The modern vault is a veritable strong room, which 
can be broken into only with the aid of high explosives. Once 
into the vault, access to the box requires the use of two keys, one 
in the possession of the bank or company, and the other in the 
possession of the box renter. 


The odds against any boxholder suffering loss are remote, 
under normal conditions. However, such losses have occurred. 
As a rule, the facts of the loss are difficult if not impossible to 
ascertain, but the circumstances compel the conclusion that it 
resulted from the negligence or bad judgment of the bank, 
its servants, or of the box renter himself, rather than from the 
invasion or destruction of the vault or box by force and vio- 
lence. 


Safe deposit companies will not as a rule offer any guaran- 
tée of the safety of the contents of the boxes, or assume any 
responsibility in that regard beyond that imposed upon them 


This article is reprinted with the permission of the editors of the SOUTH TEXAS LAW 
JOURNAL. Copyright 1956 by South Texas Law Journal, Inc., Houston, . Texas. 
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by law. Thus it becomes appropriate to consider the legal 
relationship between the person who rents such a safety deposit 
box and the bank or company which provides it. 


The Texas Banking Code of 1943' defines the relationship 
of the bank and the box renter as that of lessor and lessee and 
landlord and tenant, in the absence of contractual provisions 
to the contrary. The respective rights and liabilities of the 
bank and the box renter are to be governed by the law ap- 
pertaining to this relationship, and the lessee is deemed in pos- 
session of the box and the contents thereof for all purposes. 
If a safety deposit box is held in the name of two or more per- 
sons jointly, any one of such persons is entitled to access to 
the box and is permitted to remove the contents. The bank is 
not to be responsible for any damage due to such access or 
removal by any of such persons. There are provisions where- 
by the bank may remove the contents of any box on which the 
rent is delinquent by as much as six months time. The bank 
is given a lien on the contents to secure the delinquent rental 
and the costs and damages resulting from the opening of the 
box. If the amount due is not paid within two years, the con- 
tents may be sold in a manner similar to that of a sale under a 
deed of trust. 


While the Texas statutes define the relationship of bank 
and box renter as that of lessor-lessee, the courts of many 
jurisdictions have seen in it a bailment, with the bank in the 
position of a bailee for hire. The cases have usually involved 
fact situations of goods or money lost without known cause, 
or at least of the abstraction of the contents of the box by 
unknown parties. 


In an early case, plaintiff rented a safe deposit box in the 
defendant’s safe deposit vault. Money placed in the box was 
removed by parties unknown. The contract provided that the 
lessor should use diligence to prevent any unauthorized person 
from being admitted to any of the rented boxes, but that 
beyond this, the lessor should not be responsible for the con- 
tents of any box. It was held that such a contract related 


1 Tex. Crv. Srat. Art. 342 (Vernon, 1947). 
2 Tex. Civ. Star. Art. 342-906 (Vernon, 1947). 
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to the degree of care required of the defendant in identify- 
ing parties claiming to be its customers, but did not relieve 
of its duty as bailee for hire of guarding the property placed 
in its charge. It appeared that the boxes were in the custody 
of two youths, paid respectively salaries of thirty dollars 
and twenty-five dollars per month, of whose reputation for 
honesty the defendant bank was ignorant. The court held 
that the jury’s finding of negligence against the bank was 
supported by the evidence. The burden was held to be on the 
defendant to show that it had exercised proper care.* 


One of the more celebrated of the recent cases is that of 
Veihelmann v. Manufacturers Safe Deposit Co.* This case 
is by some regarded as one of the most important decisions 
in the field of banking law in the last fifty years. Miss Veihel- 
mann, the plaintiff, had for some time operated a hardware 
business, which she sold in 1945. She put life savings in the 
amount of $22,000 in a safe-deposit box of the defendant, in its 
Harlem branch. On a later occasion, while counting her money, 
she found some $10,000.00 to be missing. As a result of this 
loss, litigation was initiated that consumed some seven years, 
culminating with the receipt by the plaintiff of $16,967.38, 
covering her loss, interest and costs. The case was dismissed 
in the trial term of the Supreme Court, and this decision was 
affirmed by the Appellate Division. The result in the Court of 
Appeals, however, was substantially different. The relief 
sought was a judgment for money only. Under New York 
practice, this entitles plaintiff or defendent to trial by jury 
as a matter of right, with all the incidents thereof. This neces- 
sitated a clear delineation between the province of court and 
jury in this type of case, and between matters of law and mat- 
ters of fact. Such delineation was provided in the opinion. Ac- 
cording to the majority of the Court of Appeals, the plaintiff 
had made out a prima-facie case upon a showing that she had 
placed money in her safe-deposit box and that, upon the next 
visit, she found it missing. ‘The burden of going forward there- 
after shifted to the defendant, to explain the loss and to ex- 


8 Cussen v. So. Calif. Savings Bank, 183 Cal. 534, 65 P. 1099 (1901). 
#303 N.Y. 526, 104 N.E.2d 888 (1952). 
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culpate itself. It was the opinon of the Court (per Loughran, 
Chief Judge) that the issue of negligence or lack of it on the 
part of the bank is for the jury in the event either of conflicting 
evidence as to the facts, or of differing possible inferences from 
undisputed facts. 


The majority opinion took it more or less for granted that 
the legal relationship involved was that of a bailment for hire. 
In the dissenting opinion, Desmond, Judge raised the point as 
to bailment vel non, which the majority had by-passed. He 
pointed out that the facts of the arrangement, while somewhat 
similar to those of other bailment situations, also bore similarity 
to the typical facts of a landlord-tenant relationship within an 
office building. One of the essential elements in the bailment 
relationship is that the property should be in the exclusive pos- 
session of the bailee for the duration of the bailment. This is 
scarcely the case as between the bank and the box renter. 
Duplicate keys are provided, and neither party can enter the 
box without the participation of the person in physical pos- 
session of the other key. Normally, the bank is ignorant of 
the contents of the box, privacy being one of the most valu- 
able incidents of the arrangement from the point of view of 
the renter. This results in a heavy burden on the bank to rebut 
the testimony of the plaintiff as to the contents of the box 
prior to the removal of the goods complained of, a burden 
perhaps not less heavy than that of the box renter to explain 
the circumstances under which an unauthorized third party 
succeeded in gaining entrance to the box in the absence of a 
rule of evidence shifting this burden to the bank. It may be 
pointed out that even a bailee for hire is held only to that 
standard of care imposed upon a reasonably prudent man 
in looking after his own property. 


In the absence of special contractual provision, the bank- 
bailee is not an insurer.® The standard is in terms that of or- 
dinary care, although of course “ordinary” in this context 
would mean the high standard which an ordinary prudent 
and careful person engaged in the same or similar business 
would display. 


5 Morgan v. Citizens’ Bank of Spring Hope, 190 N.C. 209, 129 S.E. 585 (1925). 
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to the degree of care required of the defendant in identify- 
ing parties claiming to be its customers, but did not relieve 
of its duty as bailee for hire of guarding the property placed 
in its charge. It appeared that the boxes were in the custody 
of two youths, paid respectively salaries of thirty dollars 
and twenty-five dollars per month, of whose reputation for 
honesty the defendant bank was ignorant. The court held 
that the jury’s finding of negligence against the bank was 
supported by the evidence. The burden was held to be on the 
defendant to show that it had exercised proper care.* 


One of the more celebrated of the recent cases is that of 
Veihelmann v. Manufacturers Safe Deposit Co.‘ This case 
is by some regarded as one of the most important decisions 
in the field of banking law in the last fifty years. Miss Veihel- 
mann, the plaintiff, had for some time operated a hardware 
business, which she sold in 1945. She put life savings in the 
amount of $22,000 in a safe-deposit box of the defendant, in its 
Harlem branch. On a later occasion, while counting her money, 
she found some $10,000.00 to be missing. As a result of this 
loss, litigation was initiated that consumed some seven years, 
culminating with the receipt by the plaintiff of $16,967.38, 
covering her loss, interest and costs. The case was dismissed 
in the trial term of the Supreme Court, and this decision was 
affirmed by the Appellate Division. The result in the Court of 
Appeals, however, was substantially different. The relief 
sought was a judgment for money only. Under New York 
practice, this entitles plaintiff or defendent to trial by jury 
as a matter of right, with all the incidents thereof. This neces- 
sitated a clear delineation between the province of court and 
jury in this type of case, and between matters of law and mat- 
ters of fact. Such delineation was provided in the opinion. Ac- 
cording to the majority of the Court of Appeals, the plaintiff 
had made out a prima-facie case upon a showing that she had 
placed money in her safe-deposit box and that, upon the next 
visit, she found it missing. ‘The burden of going forward there- 
after shifted to the defendant, to explain the loss and to ex- 


8 Cussen v. So. Calif. Savings Bank, 188 Cal. 534, 65 P. 1099 (1901). 
#308 N.Y. 526, 104 N.E2d 888 (1952). 
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culpate itself. It was the opinon of the Court (per Loughran, 
Chief Judge) that the issue of negligence or lack of it on the 
part of the bank is for the jury in the event either of conflicting 
evidence as to the facts, or of differing possible inferences from 
undisputed facts. 


The majority opinion took it more or less for granted that 
the legal relationship involved was that of a bailment for hire. 
In the dissenting opinion, Desmond, Judge raised the point as 
to bailment vel non, which the majority had by-passed. He 
pointed out that the facts of the arrangement, while somewhat 
similar to those of other bailment situations, also bore similarity 
to the typical facts of a landlord-tenant relationship within an 
office building. One of the essential elements in the bailment 
relationship is that the property should be in the exclusive pos- 
session of the bailee for the duration of the bailment. This is 
scarcely the case as between the bank and the box renter. 
Duplicate keys are provided, and neither party can enter the 
box without the participation of the person in physical pos- 
session of the other key. Normally, the bank is ignorant of 
the contents of the box, privacy being one of the most valu- 
able incidents of the arrangement from the point of view of 
the renter. This results in a heavy burden on the bank to rebut 
the testimony of the plaintiff as to the contents of the box 
prior to the removal of the goods complained of, a burden 
perhaps not less heavy than that of the box renter to explain 
the circumstances under which an unauthorized third party 
succeeded in gaining entrance to the box in the absence of a 
rule of evidence shifting this burden to the bank. It may be 
pointed out that even a bailee for hire is held only to that 
standard of care imposed upon a reasonably prudent man 
in looking after his own property. 


In the absence of special contractual provision, the bank- 
bailee is not an insurer.’ The standard is in terms that of or- 
dinary care, although of course “ordinary” in this context 
would mean the high standard which an ordinary prudent 
and careful person engaged in the same or similar business 
would display. 


5 Morgan v. Citizens’ Bank of Spring Hope, 190 N.C. 209, 129 S.E. 585 (1925). 
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The initial burden of proof, both of persuasion and of going 
forward, is on the plaintiff, as in other cases.° The burden of 
going forward is discharged, however, under the majority rule 
based upon the bailment theory, when the plaintiff has shown 
his deposit of the goods and their non-return by the bank upon 
the opening of the safety-deposit box. The bank must then go 
forward with evidence tending to overcome the inference of 
negligence arising from the non-return of the goods. Some 
jurisdictions, in the general law of bailments, have elevated the 
inference to a presumption, but, at least as applied to the safety 
deposit situation, the majority appear to leave it at a permis- 
sive, rather than compulsory level. If this is the case, the bank 
has the option, albeit a risky one, of going to the jury in the 
hope that the inference will not be drawn. Usually, in the re- 
ported cases, the bank had preferred to submit evidence at 
least of a general standard of care in looking after its boxes. 
In an Illinois case, the Supreme Court of that state held that 
such evidence was sufficient to rebut the inference of negligence 
resulting from an unexplained abstraction, and that the verdict 
which the jury persisted in drawing from that circumstance 
in favor of the plaintiff must be set aside as against the great 
weight and preponderance of the evidence and a new trial 


granted." 


If the bank-bailee is able to explain the loss as due to 
burglars, fire, or act of God, or that the goods were surrendered 
to a party or parties having a paramount title or right of pos- 
session superior to that of plaintiff, the bank would seem to be 
entitled to a directed verdict. If plantiff is to avoid this, he 
must produce evidence of negligence on the part of the bank 
beyond the mere inference which may be drawn from the non- 
return of the goods. The jurisdictions and the opinion writers 
adhering to the majority or orthodox bailment theory do so 
on the consideration that the bank, as is every bailee, is in a 
better position than the plaintiff to explain the circumstances 
of the loss, due to its control over the property in the absence 
of the plaintiff. Those which refuse to follow that theory are 


® Mayer v. Brensinger, 180 Il]. 110, 54 N.E. 159 (1899). 
7 Hauck v. First Natl. Bank of Highlands, $28 Ill. App. 300, 55 N.E2d 565 (1944). 
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quick to justify the refusal on the ground that the bank does 
not actually have control over the property in the box, but 
only over the surrounding area. 


The right of creditors and others to reach the property 
within a safe deposit box by virtue of court process is gen- 
erally recognized. It is sometimes said that it would be con- 
trary to public policy to permit a person to put a substantial 
amount of his property beyond the reach of creditors by the 
device of locking it in a safe deposit box. 


In a typical case, a loss is claimed by the plaintiff for 
which neither the plaintiff himself nor the defendent safe-de- 
posit company has any explanation. If the rules appropriate 
to the bailment situation are applied to these facts, the box 
renter-plaintiff need prove only that he deposited his valu- 
ables and that, upon the occasion of his next examination of 
the box, the valuables were missing. If the company-defendant 
cannot explain the loss, it risks at best an adverse verdict and, 
in some jurisdictions, an instructed one.* 


The typical situation being that in which no explanation of 
the loss is available and both parties are equally in the dark, 
the question of the burden of going forward with the evidence 
becomes critically important. Absent an explanation, it will 
usually be decisive. Therefore the crux of the whole matter 
is the allocation of this aspect of the burden of proof, whether 
by specific rule of decision, by rule generally applicable to the 
legal category in which the relationship is pigeonholed (i.e. 
landlord-tenant, bailor-bailee, etc.), or by statute. It is here 
that the broad considerations of justice and public policy come 
into play. 


The courts which have refused to apply the bailment class- 
ification and follow the bailment theory have done so on the 
basis of the underlying fact situation usually found in bail- 
ments. The great justification of the bailment presumption or 
prima-facie inference is thought to be that the bailee has 
complete control of the bailed article, and complete power to 
take such measures as may be necessary to safeguard it. Asa 


8 Schaefer v. Washington Safety Deposit Co. 281 Ill. 117 NE. 781 (1917). 
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by-product, the bailee will also be the party exclusively or at 
least best able to explain any loss or damage which must have 
occurred during the bailment. This is applicable to the situa- 
tion of the safety deposit box only to a limited degree. While 
the company has complete control over the surroundings of 
the box, it has no control over the contents of the box. It is 
normally in no position to know the contents of the box at any 
given time. The company may thus find itself helpless to de- 
fend itself, once the facts of deposit by the plaintiff and sub- 
sequent absence have been established to the satisfaction of the 
trier of fact. Recognizing the harshness of the rule in practice, 
some jurisdictions have refused to apply it, and the dissenting 
opinion in the V eihelmann case finds its basis in the same point 
of view. 


There appear to be relatively few Texas cases to be found 
in the reports involving the liability of banks or companies en- 
gaged in the business of furnishing safe deposit box service to 
their customers for the loss of property deposited in the boxes. 
The cases which are found, however, indicate that the common 
law of Texas was in the process of evolving in the direction of 
the bailment theory discussed above, and found in the majority 
of the other states. A rather early case, Guaranty Trust Co. 
v. Diltz,? held that the relationship was that of bailment, and 
that the company was a bailee for hire, required to exercise the 
high degree of care of a prudent person acting in that capacity. 


Other holdings in Texas fill in various areas of the law. A 
safe deposit company was held liable which permitted one joint 
renter to enter the box and remove the contents thereof without 
the consent or knowledge of the other, in violation of a con- 
tractual provision that both signatures must be on a slip to 
authorize admission to the box.”® It has been held that the 
contents of a safe deposit box are subject to judicial seizure at 
the instance of a creditor.“ In one case, a judgment creditor 
appealed from an order to a bank, the garnishee, to open the 
safe deposit box of a judgment debtor, and denying a judgment 


® Guaranty Trust Co. v. Diltz, 91 S.W. 596 (Tex.Civ.App. 1906). 

10 Fite v. Brevoort, 90 S.W.2d 913 (Tex.Civ.App. 1986) rev. 131 T. 523. 115 S.W2d 
1105 (1938). 

11 Blanks v. Radford, 188 S.W.2d 879 (Tex.Civ.App. 1945). 
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for money against the garnishee, which also taxed costs and 
attorney’s fees for the garnishee against the judgment creditor. 
The box was opened in the presence of an officer of the court, 
and found to be empty. Thereupon, on the bank’s motion, the 
appeal was dismissed as “moot.””” 


While the rules of bailment are applied in many jurisdic- 
tions to the relationship of safe deposit box renter and safe 
deposit box company (or bank), Texas, by statute, now defines 
the relationship as that of lessor-lessee.** The older cases which 
proceeded on the bailment theory are clearly no longer the law 
in this state."* Since varying pronouncements elsewhere in the 
country have tended to confuse the law as much as they have 
clarified it, it would seem that the example of Texas in settling 
the matter by legislative enactment might profitably be fol- 
lowed elsewhere. 

12 Texlite, Inc. v. Liberty State Bank, 150 S.W.2d 822 (Tex.Civ.App. 1941). 


13 Note 4, supra. 
14 Wallace v. Central State Bank, 270 S.W. 931 (Tex.Civ.App. 1925). 
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Court Rules Bank Debenture Held in 
Joint Tenancy 


When John Miller died he and his son, Robert Miller, 
owned debentures of the Farmers Loan and Trust Company 
which were payable to “John Miller or Robert Miller, either 
one or the survivor.” In objecting to the final report of the 
administrator of John Miller’s estate, a second son, Albert, 
claimed that he was entitled to half of the father’s estate and 
that either Robert Miller held the proceeds of the debentures in 
trust for both brothers equally or the proceeds of the deben- 
tures must be treated as an advancement to Robert since the 
father meant to treat the sons alike. 


The court ruled that the words of survivorship in the terms 
of the debentures were sufficient to create a joint tenancy in the 
father and Robert and that the survivor, Robert was entitled 
to the “whole property.” Further, the court pointed out that 
the intent of the father was clearly expressed in the wrttien 
instruments and that this could not be varied or contradicted 
by parol evidence that the father meant to treat the sons equally. 
On the issue of whether or not this was an advancement to 
Robert, the court ruled that it could not have been such since 
an advancement must be an irrevocable gift and participation 
in a joint tenancy is not irrevocable. Estate of John Miller, 
Supreme Court of Iowa, 79 N.W.2d 815. The opinion of the 
court is as follows: 


THOMPSON, C.J.—John Miller died intestate, a resident of Wood- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 214.2. 
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bury County, on July 9, 1953. His son Robert Miller was appointed 
and qualified as administrator of his estate. No spouse survived John 
Miller, and the only other person entitled to share in his estate is the 
appellant, Albert W. Miller, another son. Robert Miller filed his final 
report as administrator on August 10, 1954, and prior to the time fixed 
for hearing Albert W. Miller filed a resistance and objections thereto. 
The issue thus made was determined by the trial court in favor of 
Robert Miller, and from this judgment we have the present appeal. 


I. The controversy centers solely upon the construction to be placed 
upon certain language contained in three separate instruments known 
as debentures issued by the Farmers Loan & Trust Company of Sioux 
City. These were in the respective amounts of $12,000, $8,000, and 
$6,000, were issued at various time and were due on various specified 
dates not important here. A debenture is defined by Webster’s Collegiate 
Dictionary, Fifth Ed., as a writing or certificate issued as an evidence 
of debt. It is sometimes known as a “debenture bond” and may be 
secured or unsecured. In the instant case the debentures seem to have 
been unsecured, and may be considered as time certificates of deposits, 
or promissory notes of the issuing bank, in the sense that they were 
promises to pay. 

Each of the debentures was payable to “John Miller or Robert 
Miller, either one or the survivor.” But it is the contention of the 
appellant that the intent of John Miller being the controlling considera- 
tion, and the writing establishing the joint tenancy being vague and 
unclear, evidence of intent was admissible; and evidence having been 
introduced which the objector-appellant thinks shows that John Miller 
meant to treat his sons alike in the distribution of his estate,—to divide 
it equally—it must be held that Robert Miller holds the proceeds of the 
debentures in trust for himself and his brother in equal shares. There 
seems little doubt that it was the money of John Miller which purchased 
the debentures. 


There is some evidence of a signature card; but we think it unneces- 
sary to consider whether the record shows this card was signed by both 
John and Robert Miller, or by only one, or when it was signed, or what 
were its terms. The usefulness of a signature card under these circum- 
stances would be slight. Checks could not be written against the deben- 
tures; they were due as stated dates, and would be payable, under their 
terms, to either of the named payees upon identification. The actual 
contract here, as in joint tenancy deeds, was expressed on the face of the 
debentures. 


II. There is no doubt that the words “or the survivor” were suffici- 
ent to create a joint tenancy. Any language which clearly shows an 
intent to make the grantees in a written instrument of conveyance or 
ownership joint tenants is sufficient. In Wood v. Logue, 167 Iowa 436, 
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437, 149 N.W. 613, 614; Stewart v. Todd, 190 Iowa 283, 173 N.W. 619, 
180 N.W. 146, 20 A.L.R. 1272, this language was held to show a clear 
intent to create a joint tenancy: 


“In case of the death of the grantor, the grantees are to 
inherit the undivided one-third interest of the grantor, and in 
case of one of the grantees dying first, the grantor and the surviv- 
ing grantee are to inherit that portion of the property that is 
owned by the grantor and grantee that are deceased. It is under- 
stood between the grantor and grantees herein that the one dying 
last is to be the absolute owner of the property herein described, 
and he or she may dispose of the entire property by will or in 
any other way that he or she may desire.’ ” 


The issuance of shares in a building and loan association to “Morris 
Polansky and Ida, his wife, or survivor” was held by the New Jersey 
Court of Chancery to effect a joint tenancy in the shares, the court 
saying: 


“But a joint tenancy is created when title is put in the names 
of husband and wife, or the survivor, and then, upon the death of 
one of them, the survivor becomes entitled to the whole.” 


Able-Old Hickory Building & Loan Association v. Polansky, 138 
N.J.Eq. 232, 47 A.2d 730, 731. To the same effect is Tobas v. Mutual 
Building & Loan Association, 147 Neb. 676, 24 N.W.2d 870, 871. 

The general rule is as contended for by the appellant herein; that 
is, that the presumption is that any instrument, whether pertaining to 
realty or personalty, in which two or more persons are grantees, or 
payees, creates in them a tenancy in common in the absence of expression 
of a contrary intent. However, the language of the debentures here 
makes clearly apparent that intent to create a joint tenancy in John 
Miller and Robert Miller, and we so hold. 


III. Of course, language creating a joint tenancy in a written instru- 
ment gives the grantees, or payees, the rights of joint tenants. The 
most important and well established of these is the right of the survivor 
to take the whole property. Since the right of joint tenancy in personal 
property as well as in real estate is recognized in Iowa (see In re 
Estate of Winkler, 232 Iowa 930, 933, 5 N.W.2d 153, 155), it follows 
that languauge which is sufficient to effectuate a joint tenancy in a 
deed will be equally so in personalty, such as stock certificates, bank 
accounts, or the debentures involved in the case at bar. In Hruby v. 
Wayman, 230 Iowa 653, 656, 298 N.W. 639, 640, we said: “The word 
‘survivor’ or ‘survivorship’ has no equivocal meaning .. .” Proper words 
creating a joint tenancy, such as we have held the languauge of the 
debentures to do, are always held to make a joint estate, with the whole 
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interest going to the survivor upon the death of the other joint tenant, 
or joint tenants. See Switzer v. Pratt, 237 Iowa 788, 796, 23 N.W.2d 
837, 842, in which the survivor was held to be the sole owner of the 
property involved and able to make a good title by conveyance by 
herself alone. 


IV. Since we have held in the foregoing divisions that the language 
of the debentures created a joint tenancy in John Miller and Robert 
Miller, which instruments Robert Miller, as the survivor, was entitled 
to take upon the death of his father as his own property, it follows that 
the rule regarding proof of intent as laid down in Hill v. Havens, 242 
Iowa 920, 930, 48 N.W.2d 870, 876, and In re Estate of Murdoch, 238 
Iowa 898, 903, 904, 29 N.W. 2d 177, 179, must come into play. It is that 
while intent is material, when it is clearly expressed in a written instru- 
ment such instrument may not be varied or contradicted by parol 
evidence. The intent of the parties here was definitely set out in the 
debentures, and the evidence of the appellant-objector tending to show 
that John Miller meant to treat his two sons equally was not competent. 
Parenthetically, it may be remarked that even if it had not encountered 
the rule of the Hill v. Havens and In re Estate of Murdoch cases, both 
supra, and had been considered this evidence would have fallen short 
of overcoming the definite language of the debentures. 


We pointed out in Hill v. Havens, supra, at page 930 of 242 Iowa, page 
876 of 48 N.W.2d that any other holding would jeopardize many thous- 
ands of real estate titles in Iowa. Since both personal and real property 
may be held in joint tenancy, and since the same rules of construction 
apply to each, if we were to hold that the clear language of the deben- 
tures involved herein might be denied or varied by parol, the same 
ruling would necessarily be applied to the joint tenancy deed upon 
which numerous titles depend. It is settled, as we have pointed out 
in Division III, that such a deed may not be challenged successfully, 
in the absence of mistake, fraud, duress or deceit, and that the surviving 
tenant has a title which may not be impeached. We apply the same 
rule to instruments which pass title to personal property, such as the 
debentures issued to John and Robert Miller in the instant case. 


V. The appellant further contends that, if we hold the appellee to 
have good title to the debentures, they should be treated as advance- 
ments, and their amount charged against his share of the estate. The 
argument is ingenious, but no more. It is defeated at once by the well 
established principle that an advancement must be an irrevocable gift. 
1 AmJur., Advancements, section 7, page 718. The same authority 
further says, at section 22, page 725: ' 


“The definition of an advancement embraces the idea that 
the donor has irrevocably parted with his title in the subject- 
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matter, and that complete title has passed to and become vested 
in the donee.” 


The definition given in 26A C.J.S., Descent and Distribution, § 91, 
page 773, is this: 


“An advancement is, strictly, an irrevocable gife in praesenti 
of money or property to a child by a parent to enable the donee 
to anticipate his inheritance to the extent of the gift; .. .” 


Our own cases have laid down the same rule. In re Estate of Wiese, 
222 Towa 935, 938, 270 N.W. 380, 382; Woods v. Knotts, 196 Iowa 544, 
558, 194 N.W. 958, 957, 30 A.L.R. 768; Bissell v. Bissell, 120 Iowa 127, 
129, 94 N.W. 465, 466; West v. Beck, 95 Iowa 520, 522, 64 N.W. 599, 600; 
In re Estate of Lyon, 70 Iowa 375, 381, 30 N.W. 642, 644. Since the 
arrangement here was clearly not irrevocable, one of the essential 
requisites of an advancement is lacking. 

Our conclusions are in accord with the judgment of the trial court. 

Affirmed. 


All Justices concur. 





Certificates of Deposit Upheld on Third 
Party Beneficiary Contract Theory 


In a case which has some of the aspects of testamentary 
disposition as the Miller case set forth above, a Tennessee 
court has ruled that the proceeds of a certificate of deposit is- 
sued by a bank belong to the person named as survivor in the 
certificates. A Mrs. Baxter deposited funds in a bank and 
received in return certain certificates of deposit payable to her 
order “or payable on her death to Mrs. W. A. Nippers.” Mrs. 
Baxter died before the certificates matured and Mrs. Nippers 
and other heirs claimed the proceeds of the certificates. The 
bank filed a bill of interpleader naming all the next of kin of 
the decedent as defendants and paid the certificate proceeds 
into court. 


The lower court ruled that the named survivor, Mrs. Nip- 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 232. 
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pers, was entitled to the proceeds of the certificates, subject 
to the payment of all the decedent’s debts. The other next of 
kin appealed and the Court of Appeals of Tennessee upheld 
the lower court decision, despite a strong dissenting opinion of 
one of the judges. The majority of the Court ruled that the 
certificates of deposit were valid contracts, that they clearly 
embodied the intent of the decedent to have the proceeds go 
to Mrs. Nippers and that Mrs. Nippers, under Tennessee law, 
could enforce the contract as a third party beneficiary. In this 
respect the court pointed out that the parties to the suit were 
correct in agreeing that the certificates were neither inter vivos 
nor causa mortis gifts. They were, however, contracts for the 
benefit of a third party and that party could enforce the con- 
tracts under Tennessee law. 


The dissenting judge objected to this decision on two prin- 
cipal grounds. He pointed out first that the majority decision 
permitted the decedent to dispose of her property without 
the formalities and safeguards of a will and second, that the 
“third party beneficiary contract” theory was not applicable 
here because this was not a case of the third party beneficiary 
trying to enforce a contract against one of the parties to the con- 
tract, i.e. the bank. Instead, this was a situation where the 
named survivor in the certificate should be made to prove that 
she, rather than the decedent’s estate, was entitled to the pro- 
ceeds of the certificates. Peoples Bank v. Bacter, et. al., Court 
of Appeals of Tennessee, (Certiorari denied by Supreme Court 
of Tennessee), 298 S.W.2d 732. Part of the opinion of the 
court is as follows: 


HICKERSON, J.—Mrs. H. B. Baxter died intestate in Crockett 
County, Tennessee, on May 6, 1955. This suit presents a contest 
between Mrs. W. A. Nippers, a daughter of Mrs. Baxter, and the other 
next of kin of Mrs. Baxter over the proceeds of a certificate of deposit 
issued by Peoples Bank of Alamo, Tennessee, in the sum of $2,040 and 
payable to the order of Mrs. H. B. Baxter, “or payable on her death to 
Mrs. W. A. Nippers.” Mrs. Baxter died before the maturity date of the 
certificate of deposit. Because a controversy had arisen between Mrs. 
Nippers and the other next of kin of Mrs. Baxter, Peoples Bank filed a 
bill of interpleader, naming all the next of kin of Mrs. Baxter as parties 
defendant. The bill was sustained as a bill of interpleader, and the 
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Bank paid into the registry of the Court the full amount of $2,040 under 
the decree of the Chancery Court. 

Mrs. W. A. Nippers answered the bill and for her claim to the 
proceeds of the certificate of deposit alleged that: 


“The acceptance of the money on deposit by complainant 
and the issuance of said Certificate of Deposit was a plain and 
valid contract entered into by complainant, and for a good 
consideration, to pay the money called for in the Certificate 
to Mrs. H. B. Baxter (if she was living) ‘or’ to this defendant, 
Mrs. W. A. Nippers, if the said Mrs. H. B. Baxter was dead.” 


The other claimants contend that: 

1. Mrs. H. B. Baxter was not mentally capable of transacting 
business on the day the certificate of deposit in question was issued. 

2. Mrs. W. A. Nippers induced her mother, Mrs. Baxter, to have 
the certificate of deposit issued to Mrs. Nippers as the result of fraud and 
undue influence practiced upon Mrs. Baxter by Mrs. Nippers. 

8. Mrs. H. B. Baxter did not intend to leave this fund to Mrs. 
W. A. Nippers; and the certificate of deposit could not be construed 
under the applicable principles of law to effectuate such result. 

4, The proceeds of the certificate of deposit should be decreed to 
be a part of the estate of Mrs. H. B. Baxter and distributed according 
to law to her next of kin, subject to all debts against the estate of 
Mrs. H. B. Baxter. 

The Chancellor found all issues in favor of Mrs. W. A. Nippers and 
decreed: 


“Tt is therefore the order, judgment and decree of the Court 
that subject to the valid debts of Mrs. H. B. Baxter, deceased, 
the said Mrs. W. A. Nippers is entitled to said $2,040.00 and it is 
the further order of the Court that whatever balance of said 
money ($2,040.00) remains after payment of all just and valid 
debts of Mrs. H. B. Baxter, deceased, shall be paid to Mrs. W. 
A. Nippers and it is so adjudged and decreed. The funeral and 
medical expenses of Mrs. H. B. Baxter may be paid without delay, 
upon a check drawn by the Clerk of the Court payable to the 
creditor and Mrs. W. A. Nippers, Administratrix of the estate 
of Mrs. H. B. Baxter, and the costs of the cause will be paid by 
the Clerk out of the funds now in his hands ($2,040.00), this to 
include the sum of $100.00 to J. B. Avery, Jr., Attorney for 
complainant, Peoples Bank, the bill of Mrs. Bessie W. Johnson, 
Reporter, which is $66.89. Any claims against the estate of Mrs. 
H. B. Baxter which are approved by Mrs. W. A. Nippers, Ad- 
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ministratrix, may be paid out of the fund herein referred to by 
the Clerk and Master, without delay, the balance of the fund will 
be held by the Clerk and Master pending further orders of 
the Court.” 


To review that decree John Baxter and others have appealed to this 
Court. 

The questions made by the assignments of error are limited materially 
by admissions made in this Court in the brief filed in behalf of Mrs. 
Nippers. She concedes that the certificate of deposit was not a gift 
inter vivos or causa mortis; nor was it a testamentary disposition of the 
monies represented by the certificate of deposit. As thus limited, the 
assignments of error present five determinative questions for this Court 
to consider: 


1. Was Mrs. H. B. Baxter mentally capable of entering into the 
contract represented by the certificate of deposit in question? 

2. Was this certificate of deposit the result of fraud and undue 
influence of Mrs. W. A. Nippers upon Mrs. Baxter? 

8. Should the certificate of deposit have been held invalid because 
Mrs. Baxter had no independent advice concerning the transaction? 

4. Did the Chancellor err in holding that Mrs. W. A. Nippers was 
entitled to the proceeds of the certificate of deposit as a donee third- 
party beneficiary of the contract represented by the certificate of 
deposit? 

5. Did the Chancellor err in holding that Mrs. Nippers was “entitled 
to the money called for in and by certificate of deposit No. A1774, 
subject to the just debts of Mrs. H. B. Baxter”? 


These questions will be considered and determined in the order stated. 


On May 21, 1951, Peoples Bank of Alamo, Tennessee, issued its 
certificate of deposit in the sum of $1,500, No. A1669, for a deposit fur- 
nished by Mrs. H. B. Baxter, “payable to the order of herself or payable 
on death of the said Mrs. H. B. Baxter to Mrs. W. A. Nippers on return 
of this certificate May 21, 1952 after date properly endorsed.” This 
certificate was renewed on May 21, 1952, with $500 added to the deposit 
and Peoples Bank issued its certificate of deposit to Mrs. H. B. Baxter, 
No. A1688, in the sum of $2,000, “payable to the order of herself, or 
payable on her death to Mrs. W. A. Nippers.” The certificates men- 
tioned herein had the interest for one year added into the face of the 
certificate and each certificate ran for a period of one year. 


Certificate No. Al688 was renewed with an addition thereto on 
May 25, 1953, and the Bank issued its certificate of deposit No. A1728 to 
Mrs. H. B. Baxter in the sum of $2,100, “payable to the order of herself 
or payable on her death to Mrs. W. A. Nippers.” This certificate was 
renewed by the Bank with a reduction, and the Bank issued the certifi- 
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cate of deposit in question in this suit. We here quote that certificate 
in full. 
“Certificate of Deposit No. Al774 
Not subject to check 


Peoples Bank $2000.00 
Int. 40.00 
Total $2040.00 


“Alamo, Tenn. May 25, 1954. 
“This Certifies that Mrs. H. B. Baxter has deposited in this Bank Exactly $2040. 
and 00 Cts. Dollars payable to the order of Herself or payable on her death to 
Mrs. W. A. Nippers on the return of this Certificate May 25-55 after date 
properly endorsed. 

“Glen Cates, Cashier.” 


As stated, Mrs. H. B. Baxter was the mother of Mrs. W. A. Nippers. 
She had several other children all of whom were sons. Mrs. Nippers 
lived in Jackson, Tennessee; and Mrs. Baxter lived for many years 
before her death in or near Alamo, Tennessee, with a son or with a 
granddaughter. 

Mrs. Baxter died on May 6, 1955. She was about ninety years old 
at the time of her death. Mrs. Nippers testified that she personally 
guaranteed the payment of the funeral bill of Mrs. Baxter; and she made 
no objection to the provision in the final decree that: “all just and valid 
debts of Mrs. H. B. Baxter,” including all costs of the cause, a fee of 
$100 to the Solicitor for Peoples Bank who filed the bill of interpleader, 
and a fee of $66.89 for the court reporter, should be paid out of the 
proceeds of the certificate of deposit now in the hands of the Clerk and 
Master. The funeral bill was $756. 

(1) After a careful review of the evidence, we concur in the ulti- 
mate conclusion of fact reached by the Chancellor: Mrs. H. B. Baxter 
was mentally capable of entering into the contract represented by the 
certificate of deposit in question. 

(2) Furthermore, the preponderance of the proof supports the 
conclusion of the Chancellor that the certificate of deposit was not 
issued as a result of fraud or undue influence practiced by Mrs. W. A. 
Nippers upon her mother, Mrs. H. B. Baxter. 

It is the duty of this Court to review all the facts of a chancery case; 
and, if all facts support the decree of the Chancery Court, that decree 
must be affirmed. Fletcher v. Russell, 27 Tenn.App. 44, 177 S.W. 2d 854. 

The parties have correctly construed the certificate of deposit in 
question in so far as they agree that this certificate of deposit is not a 
gift inter vivos or causa mortis, nor a testamentary disposition of the 
proceeds of the deposit. Wherefore, the decree of the Chancery Court 
cannot be affirmed on either of these theories. 


There is considerable variance in the several states concerning the 
theory upon which such suits are prosecuted and rejected or sustained 
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by the courts. If the suit of Mrs. Nippers can be sustained on any theory 
of law, it must be on the theory of a donee third-party beneficiary. 

A certificate of deposit is construed by applying the same rules of 
construction which are used in the construction of other written instru- 
ments. Michie on Banks and Banking, Volume 5B, Section 317; Zollman 
on Banks and Banking, Volume 6, Section 4011. 

The intention of the parties controls in construing a written contract. 
Petty v. Sloan, 197 Tenn. 630, 277 S.W.2d 355. 

Courts must give effect to the language of a written contract where 
such languauge is plain and unambigious. Bailey & Company v. Union 
Planters Title Guaranty Company, 33 Tenn. App. 439, 232 S.W.2d 309. 

There is no doubt as to the intention of the parties to the contract 
represented by the certificate of deposit in question. The languauge is 
plain, unambigious, and susceptible of but one meaning. Mrs. Baxter 
furnished the money for the deposit. The maturity date of the certificate 
of deposit was one year from date of the certificate, or May 25, 1955. 
The certificate was made “payable to the order of herself (Mrs. H. B. 
Baxter) or payable on her death to Mrs. W. A. Nippers.” Mrs. Baxter 
died prior to the maturity date of the certificate. If the contract is a 
legal contract, the Courts must enforce it. 

A donee third-party beneficiary of a certificate of deposit may en- 
force his rights in a jurisdiction which holds that such contracts are 
valid. Zollman on Banks and Banking, Volume 6, Section 4,000. 

Third-party beneficiary contracts are recognized and enforced in 
Tennessee at the suit of the third-party beneficiary. Associated In- 
demnity Corporation v. McAlexander, 168 Tenn. 424, 79 S.W.2d 556; 
Bailey & Company v. Union Planters Title Guaranty Company, 33 Tenn. 
App. 439, 232 S.W.2d 309. In the case cited, this Court said, 33 Tenn. 
App. 460, 232 S.W.2d 318: 


“Tt may be also observed in this connection that it is a settled 
rule in this jurisdiction that a contract for the benefit of a third 
party may be enforced by the latter. Title Guaranty & Trust 
Co. v. Bushnell, 1438 Tenn. 681, 228 S.W. 699, 12 A.L.R. 1512; 
Associated Indemnity Corp. v. McAlexander, 168 Tenn. 424, 79 
S.W.2d 556; Blair v. Southern Clay Mfg. Co., 173 Tenn. 571, 121 
S.W.2d 570.” 


We are mindful that the case on trial is a suit between Mrs. Nippers 
and the other next of kin of Mrs. Baxter and not a suit of Mrs. Nippers 
against Peoples Bank. There seems to be no difference in the applicable 
principles of law. If Mrs. Nippers is the valid donée third-party bene- 
ficiary of the contract between Mrs. Baxter and the Bank, it follows that 
the other next of kin would have no interest in the proceeds of that 
certificate of deposit. We concur in the conclusion of law of the Chancel- 
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lor that Mrs. Nippers was entitled to recover on the certificate of deposit 
when Mrs. Baxter died before the certificate of deposit matured. 

(5) Did the Chancellor err in holding that Mrs. Nippers was “en- 
titled to the money called for in and by Certificate of Deposit No. A1774, 
subject to the just debts of Mrs. H. B. Baxter”? (Emphasis added.) 


1932 Code of Tennessee, Section 9036 provides: 

“In a matter of equity, how tried on appeal.—Either party 
dissatisfied with the judgment or decree of the circuit or chancery 
court, in a matter of equity tried according to the forms of the 
chancery court, may appeal to the supreme or appeals court, and 
have a reexamination, in that court, of the whole matter of law 
and fact appearing in the record.” 


This Code Section has been construed to mean that only a party 
aggrieved could appeal from the decree of a chancery court, and have 
that decree reviewed. Massengill v. Massengill, 36 Tenn.App. 385, 255 
S.W.2d 1018. 

In the case on trial, appellants were insisting that the proceeds of 
the certificate of deposit should become a part of the estate of Mrs. H. 
B. Baxter and thereby be subject to her debts. Therefore, appellants 
are not aggrieved by the decree which declares such funds are subject 
to the debts of the estate of Mrs. Baxter, so they are in no position to 
complain of that portion of the decree. 

Mrs. Nippers was aggrieved by the portion of the decree which makes 
the proceeds of the certificate of deposit liable for the debts of Mrs. 
Baxter; but Mrs. Nippers does not complain of the decree. To the 
contrary, she is agreeable to the decree which declares that her interest 
in the fund is subject to all the debts of Mrs. Baxter. 

We have considered each assignment of error and find no merit in 
them. The Chancellor reached the correct conclusions of fact, law, 
and equity. Let the assignments be overruled and the decree of the 
Chancery Court in all respects affirmed. 

Tax the costs of the appeal against appellants. Let the costs in the 
Chancery Court stand as decreed by the Chancellor. 


BEJACH, J., concurs. 
CARNEY, J., dissents. 


CARNEY, Judge. 

I respectfully dissent from the majority opinion in this case. In my 
opinion the gift by the deceased, Mrs. Baxter, to her daughter, Mrs. 
Nippers, of the funds on “Time Deposit” in the Peoples Bank at Alamo 
was clearly and unequivocally an attempted testamentary disposition 
of practically all of her worldly goods. 

To elaborate a little on the facts, Mrs. Baxter was about 91 years 
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of age at the time she died on May 6, 1955. The $2,000 certificate of 
deposit represented practically all, if not all, of her assets immediately 
prior to her death. 


The record shows that back as far as 1947 Mrs. Baxter was accus- 
tomed to carrying a “Time Deposit” in the Peoples Bank. These 
deposits seem to have increased gradually from year to year. Back about 
1950, one or more of these certificates of deposit were issued in the 
name of Mrs. W. A. Nippers, the daughter, and Mrs. H. B. Baxter, 
the mother, jointly. There is no question but what this money belonged 
entirely to Mrs. Baxter. 


Mrs. Baxter asked the banker if the effect of the certificate being 
written this way was not to give Mrs. Nippers joint control of her 
money. Upon being informed that it did Mrs. Baxter insisted that all 
future certificates be changed and put in her name individually and 
payable to the order of Mrs. Baxter and payable on death to Mrs. 
Nippers. This indicates to me that Mrs. Baxter clearly wanted and 
intended to retain full control of her money up until the time of her 
death and that she intended for Mrs. Nippers, her daughter, to have 
control of the money only after the death of Mrs. Baxter. 


The majority opinion simply accepts Mrs. Nipper’s “concession” 
that the transaction was not testamentary and does not consider the 
legality of the Certificate of Deposit as an attempted testamentary 
transaction at all. 


I readily agree that the “Third Party Beneficiary Rule” as it relates 
to contracts is recognized in Tennessee. However, I do not think 
that such doctrine will be allowed by our Courts to short-circuit or 
avoid the positive statutes of our state relating to the administration of 
decedent estates and relating to the testamentary disposition of personal 
property. 

The majority opinion apparently proceeds upon the proposition that 
since the certificate of deposit was in writing and expressly recited that 
the bank would pay the money to Mrs. Nippers on the death of Mrs. 
Baxter, that this constituted a contract between the bank and Mrs. 
Nippers which is enforceable by Mrs. Nippers against the bank. Of 
course, this is the true application of the third-party beneficiary rule. 


However, this litigation is not between the bank and Mrs. Nippers 
because the bank has already admitted its liability and filed its bill of 
interpleader and paid the $2,000 in Court in full discharge of its liability 
under its contract. This present litigation is between those claiming as 
next of kin and distributees of the estate of Mrs. Baxter on the one hand 
and Mrs. Nippers on the other. 


Even though Mrs. Nippers insists that she is entitled to the proceeds 
of the deposit by virtue of a contract, and the majority opinion so holds, 
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yet it seems to me that in the broader view she must show that she is 
entitled to this money by some form of legal gift because admittedly the 
money formerly belonged to Mrs. Baxter and Mrs. Nippers herself has 
parted with no consideration of her right to this money. In simple 
terms, it appears that her mother gave her the money using a certificate 
of deposit as a medium and the bank as an agent in order to effectuate 
the gift. 

As I understand the law there are three ways in which the owner of 
personal property can dispose of it by gift: 

(1) Gift inter vivos—To make a valid effective gift inter vivos, the 
owner must convey a present irrevocable interest in the property sought 
to be given to the donee and the owner must denude himself of all con- 
trol over property or interest therein sought to be given to the donee 
at the time of the gift. Figuers v. Sherrell, 181 Tenn. 87, 178 S.W.2d 
629, 152 A.L.R. 420. 

In the case at bar Mrs. Baxter expressly negated any idea of a gift 
inter vivos to Mrs. Nippers because she expressly charged the banker 
that future certificates of deposit should be changed so that Mrs. Baxter 
would have full control of the funds during her lifetime and that Mrs. 
Nippers would have no control until after the death of Mrs. Baxter. 


(2) Gifts causa mortis—Gifts of this type are also in a sense inter 
vivos because a living donor and a living donee are indispensable to a 
valid donation. However, such gifts vary and are different from ordin- 
ary gifts inter vivos because the donor reserves the right of revocation. 
From 1 Pritchard on Wills and Estates (Phillips’ Edition) 1955, Section 
474 at page 426 I quote as follows: 

“.. The elements essential to a complete gift are, however, the same, 
by whatever name the gift may be called; there must be a purpose to 
give; this purpose must be expressed in words or signs, and it must be 
executed by the actual delivery of the thing given to the donee or to 
some person for him. In the case of a gift inter vivos, the moment the 
gift is thus consummated it becomes absolute and irrevocable. A gift 
mortis causa differs from a gift inter vivos because it is ambulatory 
and revocable during the donor’s life. In the case of a gift mortis causa, 
the gift must be executed precisely as required in the case of a gift 
inter vivos, and possession and title must pass to the donee. But it is 
subject to be defeated by the happening of any of the conditions sube- 
quent which the law annexes to every donatio mortis causa; 1. The 
gift must be made under the apprehension of death from some present 
disease or some other impending peril, and it becomes void by recovery 
from the disease or escape from the peril. 2. It is also revocable at any 
time by the act of the donor. 3. It becomes void by the death of the 
donee in the lifetime of the donor. 4. It is subject to the debts of the 
donor in case of a deficiency of assets; not because the gift is testamentary 
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or in the nature of a legacy, but because such is the condition annexed 
to it, and it would otherwise be fraudulent as to creditors.” 

Mrs. Nippers, of course, makes no claim that she is entitled to the 
funds as a gift causa mortis because the attempted gift was made as 
far back as 1950; at a time when Mrs. Baxter was under no apprehension 
of death from any present disease or impending peril. 

(3) Gift by will—By chapter 125 ofthe Public Acts of 1941 the 
Legislature of Tennessee changed the common law relating to the execu- 
tion of wills of personal property by enacting what is known as the 
Uniform Law of Wills. This law, now T.C.A. Section 32-104, provides 
that all wills, other than holographs or nuncupative wills, must be pub- 
lished and signed by the testator in the presence of two attesting and 
subscribing witnesses. Of course, the attempted gift in the instant 
case does not meet any of these requirements. 

If the majority opinion should be upheld by the Supreme Court then 
it seems that there has come into existence an additional method of 
testamentary disposition of property; namely, by contract through a 
third party. 

I see no legal difference in the gift to Mrs. Nippers by the present 
Certificate of Deposit than if the Certificate had gone further and 
said “payable to the order of Mrs. Baxter and on her death payable to 
the president of the bank who has agreed to pay the debts and burial 
expenses of Mrs. Baxter and the remainder, after compensation to him- 
self in the amount of 10% of the amount of Certificate, he will pay 
one-third each to Mrs. Baxter’s three children, X, Y, and Z.” 

The only thing illegal I see about such a contract is that the Legisla- 
ture of Tennessee by the Uniform Wills Act has provided an exclusive 
procedure which the owner of personal property must follow in order to 
dispose of property which such owner died seized and possessed of. 

In conclusion, I am of the opinion that Mrs. Baxter had entered into 
a contract with the bank whereby the $2,000 would remain on deposit 
in the bank up until the time of Mrs. Baxter’s death and that upon the 
happening of that event the money be paid over directly to Mrs. Nippers, 
such a contract would have been valid and enforceable as a gift inter 
vivos by Mrs. Baxter to Mrs. Nipper even though the enjoyment of the 
gift would be delayed until after the death of Mrs. Baxter. 

Or even further, it would seem that a contract between the bank 
and Mrs. Baxter whereby the bank would receive the money, pay the 
annual interest to Mrs. Baxter and pay the corpus over to Mrs. Nippers 
on the death of Mrs. Baxter would also have been valid provided that 
Mrs. Baxter did not reserve the right to withdraw any portion of 
the corpus during her lifetime. 

The distinguishing determinative difference in the contracts above 
mentioned and in the certificate of deposit in the instant case is the 





676 THE BANKING LAW JOURNAL 


full and complete control which Mrs. Baxter retained over the proceeds 
of this particular deposit. She had the right to transfer or give this 
deposit to anyone of her choosing at any time up until the very split 
second that death came upon her. I think that this certificate of deposit, 
a negotiable instrument, would have been subject to execution by Mrs. 
Baxter’s creditors in her lifetime and that from every standpoint she 
died the owner of this certificate of deposit. Hence, it was a part of the 
assets of her estate. 


True, some courts of other jurisdictions have upheld deposits pay- 
able to a named beneficiary on the death of the principal depositor. 
However, most of these cases involved deposits made in the joint names 
of the owner of the funds and a beneficiary with the right of survivor- 
ship. See 7 American Jurisprudence, Banks, Sections 430 through 434. 


However, in our own case of Ferry v. Bryant et al., 19 Tenn.App. 
612, 93 S.W.2d 344, 345, our Tennessee Court of Appeals held that where 
a father placed certain funds on deposit in the bank in the name of 
certain trustees for the benefit of his daughter and to be delivered to 
her upon his death, but reserved the right to use said funds and did 
withdraw said funds during his life time, that the gift was uncompleted 
and invalid. In that case, Judge McAmis reannounced the general rule 
of law which seems applicable to the case at bar and which is quoted 
as follows: 

“(1—8) It is elementary that there can be no gift of personal 
property inter vivos absent complete and unconditional delivery of the 
article either directly to the donee or to a trustee to act as agent for 
the donee. If delivery to a third party is merely for the purpose of 
delivery to the donee, the gift is not completed until the subject of the 
gift is actually delivered to the donee, and until that is done the donor 
may revoke the authority of his agent to make delivery, and resume 
possession of the article. However, the rule is that where delivery is 
unconditionally made to a third person to act as agent or trustee for 
the donee, such delivery completes the gift. To constitute such a case 
the circumstances must show a full relinquishment of dominion over the 
property to the trustee for the purpose of the trust, so that the trustee 
shall not be the agent of the donor, but shall act for the donee. Marshall 
v. Russell, 98 Tenn. 261, 266, 267, 25 S.W. 1070; Chandler v. Roddy, 163 
Tenn. 338, 43 S.W. 2d 397; Fly v. Woods, 18 Tenn.App. 310.” 

I might add that one of the vices of permitting testamentary disposi- 
tion of property without the formality of a will is clearly illustrated 
by the circumstances under which the certificate sued on by Mrs. Nippers 

‘was renewed. When Mrs. Nippers brought her mother, Mrs. Baxter, to 
the bank on May 25, 1954 to renew the certificate for the last time, the 
assistant cashier, Mrs. Cates, testified that she waited on Mrs, Baxter. 
She did not ask her any questions except if she wanted the renewal 
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certificate made out “the same way.” Mrs. Cates testified that she 
remembered no other conversation with her and that she did not feel 
competent to say whether Mrs. Baxter was or was not of sound mind. 

Upon the oral argument before the Court counsel for Mrs. Nippers 
insisted that this certificate of deposit was analagous to War Bonds 
issued during World War II and probably being issued at the present 
time by the federal government whereby the purchaser of said bonds 
could have them issued in the name of the purchaser with the right 
of the purchaser to cash them in at any time in his lifetime but payable 
on the death of the purchaser to some other named beneficiary. 

I recognize the analogy and am of the opinion that such bonds con- 
stitute an exception to the laws of Tennessee relating to testamentary 
gifts and the administration of decedent estates. The answer is that 
the federal government now is definitely superior to state courts and 
that our state courts have recognized the right and prerogative of the 
federal government to issue and sell bonds under its own terms and 
provisions. Brown v. Vinson, 188 Tenn. 120, 216 S.W.2d 748, at page 749. 

There may be a time when the Legislature of Tennessee will decide 
that it is to the public interest that the depositors in banks can legally 
name a beneficiary to receive said bank account upon the death of 
the depositor without the requirements of a will and still reserve to the 
depositor the full right to control, withdraw or assign any portion of 
said account during his lifetime. However, until the Legislature does so 
provide, I think that bank accounts, whether checking account or time 
deposits, over which the depositor retains full control up until the time 
of his death constitute assets of the estate of the depositor. 

Therefore, I would reverse the decision of the Chancellor and decree 
that the proceeds of the certificate of deposit constituted part of the 
estate of Mrs. H. B. Baxter who died intestate. 
































Bankrupt Need Not Disclose Suit Pending 
Against Him in Applying for Bank Credit 


In a suit where the federal Court of Appeals in the Eighth 
Circuit seems to go out of its way to find excuses for a person’s 
rather questionable activity, it has been decided that a bank- 
rupt may be discharged under Section 14; sub. c(8) of the 
Bankruptcy Act (11 U.S.C.A. § 82, sub c(8) ) even though 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 139. 
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he did not disclose a law suit pending against him on a promis- 
sory note when applying for various bank loans. 


In making the application for a loan from a bank, the bank- 
rupt stated, “I hereby certify that . . . there is no suit or 
judgment pending against me.” Later the bankrupt, in filling 
out an F.H.A. Title I Credit Application, did not list as a 
debt any notes on which he was obligated. It was determined 
that at the time each of these applications was made, the bank- 
rupt was obligated to the plaintiff on a note upon which plain- 
tiff had brought suit to collect. 


The Court’s reasons for not prohibiting the discharge of 
the bankrupt under the Bankruptcy Act were that the evidence 
showing the banks relied on the false information was not con- 
clusive and the intent of the bankrupt to defraud the banks was 
not clearly established. Becker v. Shields, United States Court 
of Appeals, Eighth Circuit, 237 F.2d 622. The opinion of the 
court is as follows: 


SANBORN, C.J.—Audrey D. Shields, a creditor of the appellant, 
bankrupt, on May 24, 1955, filed objections to his discharge, on the 
grounds: (1) that he had obtained money or property on credit by 
making a materially false statement in writing on or about November 11, 
1952, in an application for credit to the Westport Bank, of Kansas City, 
Missouri, in which he stated, “I hereby certify that .. . there is no suit 
or judgment pending against me,” when he knew there was a suit pend- 
ing against him in the Circuit Court of Jackson County, Missouri, en- 
titled “Audrey D. Shields vs. Joseph E. Becker,” filed October 11, 1951; 
(2) that on or about March 11, 1953, the bankrupt obtained money or 
property on credit by making a materially false statement in writing 
to the City National Bank & Trust Company of Kansas City, Missouri, 
in an application for credit under the Federal Housing Act, by stating 
that he had listed all his debts, when he had failed to list his indebtedness 
to the objector. 


The Referee in Bankruptcy, after a hearing, overruled the objec- 
tions to the discharge, and the objector petitioned for a review of the 
Referee’s order. The District Judge vacated the order. 

The bankrupt has appealed in forma pauperis from the order of the 
Judge on the ground that the findings of the Referee were not clearly 
erroneous and that his order was not subject to reversal on review. 

The record shows that the bankrupt, a general contractor in Kansas 
City, Missouri, on October 28, 1950, gave his promissory note to John 
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G. Shields, the deceased husband of the objector, for $2,042.95, payable 
in monthly installments of $50.00 commencing January 1, 1951; and that 
the objector on October 11, 1951, after the death of her husband, 
brought suit on the note. The bankrupt filed his answer in the suit on 
or about November 7, 1951, denying liability. The suit was tried April 
29, 1953, and resulted in a judgment against the bankrupt in the 
amount of $2,117.95. 


On November 12, 1952, the bankrupt and his wife executed a note to 
“Jerry Smith Buick” for $2,625.30, which was secured by a chattel 
mortgage covering a 1952 Buick automobile purchased from that concern. 
The note was payable at the rate of $87.51 a month, commencing on 
December 15, 1952. “Jerry Smith Buick” procured from the bankrupt 
an “Application for Credit to Westport Bank, Kansas City, Mo.” The 
application was dated November 11, 1952, and was upon a printed 
form which, above the signature of the bankrupt, contained the printed 
words, “This statement made for the purpose of obtaining credit and 
I hereby certify that all of the statements made above are true and 
complete and there is no suit or judgment pending against me.” While 
the application for credit indicates that the unpaid balance due on 
the purchase of the Buick car was $2,282.93, and bears no other signa- 
ture than that of the bankrupt, the note, which apparently evidenced 
the balance due on the purchase price of the car, was for $2,625.30 and 
was signed by “Joseph E. Becker” and “Hellen A. Becker.” The chattel 
mortgage recites that Hellen A. Becker is the mortgagor who is in- 
debted to Jerry Smith Buick, although both she and her husband signed 
the note and the chattel mortgage. The note, with the chattel mortgage 
attached, was endorsed without recourse to the Westport Bank, and, at 
the time of the hearing on the objections to the bankrupt’s discharge, 
had been paid in full. 


The bankrupt and his wife on March 11, 1953, signed a “FHA Title I 
Credit Application (Property Improvement Loan),” to obtain from 
the City National Bank & Trust Company, of Kansas City, Missouri, 
a loan of $297.00, payable in installments over 36 months. This applica- 
tion was on a printed form which called for a statement of “Debts—List 
fixed obligations, installment accounts, mortgages, FHA Loans and debts 
to banks, finance companies and Government agencies.” The bankrupt 
did not list as a debt the note upon which the objector had brought suit, 
and which, according to the bankrupt’s testimony, he did not consider 
a “fixed obligation.” The application for credit was not signed at the 
Bank, but was procured at the bankrupt’s residence by the salesman 
for the dealer supplying the product (apparently electrical equipment) 
for the purchase of which credit was being sought. The dealer sub- 
mitted the application to the Bank. At the time of the hearing on 
objections to the discharge, the loan which the Bank made upon the 
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application had not been in default, and there was an unpaid balance of 
$75.77. 

There was evidence at the hearing before the Referee to the effect 
that the banks relied upon the statements in the applications made 
to them by the bankrupt, and were not advised of the pendency of the 
suit brought against him by the objector or of the existence of the 
Shields note upon which the suit was based. There was no unequivocal 
evidence that the loans made by the banks would not have been made 
had the bankrupt included in his applications for credit the information 
the omission of which the objector contends was fatal. 

It seems apparent, however, that the objector made a prima facie 
case in support of her objections under Section 14, sub. c(8) of the 
Bankruptcy Act, 11 U.S.C.A. § 82, sub. c(3), which, so far as pertinent, 
provides: 


“(c) The court shall grant the discharge unless satisfied that 
the bankrupt has ... (8) obtained money or property on credit 
. .. by making or publishing or causing to be made or published 
in any manner whatsoever, a materially false statement in writing 
respecting his financial condition . . .: Provided, That if, upon 
the hearing of an objection to a discharge, the objector shall show 
to the satisfaction of the court that there are reasonable grounds 
for believing that the bankrupt has committed any of the acts 


which, under this subdivision, would prevent his discharge in 
bankruptcy, then the burden of proving that he has not com- 
mitted any of such acts shall be upon the bankrupt.” 


See Industrial Bank of Commerce v. Bissell, 2 Cir., 219 F.2d 624. 

The testimony of the bankrupt was, in substance, that he had no 
intention of falsifying his applications for credit; that he did not realize 
that the application made to the Westport Bank, in connection with his 
purchase of an automobile, called for a statement of the pendency of 
the objector’s suit against him; that he did not read the application; 
that he then believed that he had a good defense to that suit and was 
not indebted upon the note, and had been so advised by counsel who 
represented him in that suit; and that, with respect to his application 
for the FHA Title I loan, he had told the salesman, who took the 
application, of the pendency of the Shields suit, but was urged to sign 
the application regardless. 

Counsel who had represented the bankrupt in the objector’s suit on 
the note testified that the bankrupt had a good defense to the note, 
but that, because of the death of the objector’s husband, the bankrupt 
was prevented from giving testimony to establish his defense. 

The conclusion and ruling of the Referee was as follows: 


“On the basis of the evidence we have heard this court in 
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conscience could not find that this bankrupt willfully and deliber- 
ately, with the intention to defraud the banks which we have 
mentioned, made these statements which have been introduced 
in evidence. The objecting creditor has failed to establish the 
willful intention on the part of the bankrupt to commit a fraud 
and to cheat the two banks. 

“Therefore, the court finds and holds that the objections 
to the discharge should be overruled, and it is so ordered.” 


It is true, as the District Judge pointed out, that the facts that neither 
bank was objecting to the bankrupt’s discharge or claiming that it was 
in any way defrauded by him, that one bank had been paid in full, 
and that the loan made by the other—upon which a small balance 
remained unpaid—was not in default, did not preclude the objector 
from opposing the discharge. The right to object to a discharge of a 
bankrupt is not limited to the defrauded creditor, and the policy of 
the statute is to deny a discharge to a bankrupt who has been shown 
to have defrauded any creditor by means of a materially false financial 
statement. Gilpin v. Merchants’ Nat. Bank, 3 Cir., 165 F. 607, 610, 
20 L.R.A., N.S., 1023; Levy v. Industrial Finance Corporation, 276 
US. 281, 283, 48 S.Ct. 298, 72 L.Ed. 572; In re Ernst, 2 Cir., 107 F.2d 
760; In re Haggerty, 2 Cir., 165 F.2d 977, 980; 6 Am.Jur., Bankruptcy, 
§ 708, page 963. 

As we see it, the controlling question for decision in this case is 
whether the issue tried before the Referee was, under the evidence, an 
issue of fact for him to decide, or whether the evidence was all one way or 
so overwhelmingly one way as to compel a ruling that, as a matter of 
law, the bankrupt had deliberately defrauded the banks, or either of 
them, by failing to disclose in his applications for credit the existence 
of the Shields note or the pendency of the suit upon it. 

It is, no doubt, true that ordinarily one who has obtained credit as 
the proximate result of making a knowingly false financial statement 
will not be heard to say that he did not intend to deceive. See Cleland 
v. Iowa Loan & Trust Co., 8 Cir., 260 F. 653. 

The Referee could have decided that, under the evidence, the 
objections to the discharge were well taken and should be sustained, 
but we think he was not compelled to do so. The evidence tending to 
establish that the proximate cause of the bankrupt’s being able to obtain 
credit from the banks was his failure to disclose the existence of the 
Shields note and the pendency of the objector’s suit was in our opinion, 
not conclusive. A false financial statement, to bar a discharge, must 
be shown to have been relied upon. Bank of Monroe, of Monroe, Neb., 
v. Gleeson, 8 Cir., 9 F.2d 520; In re Haggerty, supra, at page 979 of 165 
F.2d; In re Leonard, D.C.S.D. Cal., 122 F.Supp. 214, 218. 
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Nor can we say that the question of intent was, under the evidence, 
so free from doubt as to make it a question of law for the District 
Judge or for this Court on review. We think that a man such as the 
bankrupt, if he honestly believed that he was not indebted upon a note 
and that he had a meritorious defense to a suit upon it, would not 
necessarily be guilty of an intent to defraud if he failed to disclose the 
existence of the suit and the note in applying to a bank, through an 
automobile dealer or a dealer in electrical appliances, for a secured loan 
to cover deferred purchase payments. A bankrupt is entitled to a dis- 
charge unless the evidence clearly shows that he has committed an act 
which bars it. Farmers’ Sav. Bank of Grimes, Iowa, v. Allen, 8 Cir., 
41 F.2d 208, 212. 

The question of intent, if there can be any substantial doubt about 
it, is a question of fact. “Triers of fact are constantly called upon to 
determine the intent with which a person acted.” Commissioner of 
Internal Revenue v. Culbertson, 337 U.S. 738, 743, 69 S.Ct. 1210, 1214, 
93 L.Ed. 1659. 

Our conclusion is that the District Court erred in vacating the order 
of the Referee. See and compare, Rasmussen v. Gresly, 8 Cir., 77 F.2d 
252; Yutterman v. Sternberg, 8 Cir., 86 F.2d 321, 111 A.L.R. 736; Krins- 
ley v. United Artists Corp., 7 Cir., 225 F.2d 579, 582-583. 

The order appealed from .is reversed. 


Bank Board Reduced Without Notice Prior 
to Annual Meeting 


A proxy contest involving a national bank has recently 
been resolved by the decision of a New Jersey State court. 
Prior to the annual meeting of the bank, plaintiff solicited 
proxies with the avowed intention of having himself elected 
to the board of directors. He was opposed by the existing 
board which was made up of nine directors. Although there 
was no mention of it in the notice to stockholders of the annual 
meeting, a resolution was offered and adopted at the beginning 
of the meeting reducing the number of board members from 
nine to five. Plaintiff received, under the cumulative voting 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1108. 
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method, the sixth greatest number of votes and therefore was 
excluded from the board. He brought suit contesting the 
election and requesting damages against the bank and the 
elected directors for refusing to recognize his alleged election. 

The court ruled in favor of the defendant bank and the 
directors. It stated that no prior notice to the stockholders 
concerning the resolution reducing the size of the board was 
necessary since this was not unusual or extraordinary business. 
Stockholders were required to determine the number of di- 
rectors at the beginning of every annual meeting. Further, the 
bank, in answer to its inquiry prior to the meeting, received 
instructions from the Comptroller of the Currency which 
stated that where the articles of incorporation of a national 
bank provide for a variable number of directors which includes 
the number desired to be elected “only a resolution of the 
directors at the beginning of the meeting is necessary to make 
the change.” Josephson v. First National Bank of Bordentown 
et al, Superior Court of New Jersey, 127 A.2d 210. The 
opinion of the court is as follows: 


HANEMAN, J. S. C.—The plaintiff herein contests the election 
of five directors of the defendant national bank at an annual meeting 
held on January 10, 1956, and asserts that he was one of the directors 
duly elected at said meeting. He as well seeks damages against the 
individual defendants for failing and refusing to recognize him as such 
duly elected director. The facts in connection herewith are as follows: 

On January 10, 1956 the defendant national bank held its annual 
stockholders’ meeting pursuant to the following notice (A), which 
was duly published in the Bordentown Register, and also the following 
notice (B), which was mailed to the stockholders: 


(A) “Notice—the annual meeting of the stockholders of the 
First National Bank of Bordentown, Bordentown, N.J., will be 
held at the bank on Tuesday, January 10, 1956 at two o’clock for 
the election of directors and for such other business as may law- 
fully come before it. 

“Frank Cawley, Cashier.” 

(B) “Notice of Annual Meeting—The annual meeting of the 
stockholders of The First National Bank of Bordentown, Borden- 
town, N.J., for the election of Directors and such. other business as 
shall come regularly before it, will be held in the Banking House 
on Tuesday, January 10, 1956, at 2 P.M. 

“Frank Cawley, Cashier.” 
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“Kindly Sign the Enclosed Proxy Immediately and Return. 
It Will Be Withdrawn If You Attend In Person.” 







No complaint is made of the manner or method by which the 
annual meeting of the stockholders was called. 

The certificate of incorporation of the defendant national bank pro- 
vided on January 10, 1956, as far as here pertinent, as follows: 


































“Third. The Board of Directors of this Association shall con- 
sist of such number of its shareholders, not less than five nor 
more than twenty-five, as from time to time shall be determined 
by a majority of the votes to which all of its shareholders are at 
the time entitled. ... 

“Fourth. The regular annual meeting of the shareholders of 
this Association shall be held at its main banking house on the 
second Tuesday of January of each year, at which meeting a Board 
of Directors shall be elected; . . .” 


The by-laws of the defendant national bank provided at that time 
as follows: 


“1, The regular annual meetings of the stockholders of this 
bank for the election of directors and for the transaction of other 
legitimate business shall be held between the hours of ten o’clock 
A.M. and four o’clock P.M. on the day specified in the Articles of 
Association and the thirty day notice of the time and object of 
such meetings thereby required shall be given by the President, 
Vice President, or Cashier by publication in a Bordentown news- 
paper. The Board of Directors shall, within one month previous 
to the date fixed for such meetings, appoint three stockholders to 
be judge of the election for directors, who shall hold and conduct 
the election and who shall under their hands, notify the person | 
acting as Cashier of this bank of the result thereof as soon as 
ascertained, and the names of the directors elect. The Board of 
Directors shall not be less than five and not more than twenty 
stockholders.” 


Prior to the meeting of January 10, 1956 the plaintiff had solicited 
and received proxies from various stockholders, with the avowed inten- 
tion of having himself elected as a member of the board of directors. 
Some, if not all, of the defendants who had been directors prior to 
January 10, 1956, apparently opposed and objected to plaintiff’s elec- 
tion to said board. As might have been anticipated, there followed a 
rather bitter and acrimonious “proxy” fight, in which both sides de- 
scended to personalities. With these accusations and personal reflec- 
tions we are not here concerned. 
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During the year prior to the annual meeting in question the board 
of directors of the defendant national bank consisted of nine stock- 
holders. At said annual meeting a resolution was offered and adopted 
by an affirmative vote of the requisite number of stockholders, reducing 
the number of directors from nine to five. The defendants had not 
determined, in advance of the meeting, the number of directors to be 
then elected. Six candidates, among whom plaintiff was one, were 
nominated. The vote, being taken by the cumulative method, disclosed 
that the plaintiff received the sixth greatest number of votes. The five 
other candidates were thereupon declared elected. 

Plaintiff contends that the action in reducing the number of directors 
at the annual meeting, without prior notice to the stockholders of 
the intention of taking such action, was illegal and void, and that the 
number of directors to be elected remained at nine, and he having 
received the sixth greatest number of votes, was duly elected and 
should be seated as a director. 

It must be recognized that generally a notice of an annual meeting 
of the stockholders, for the purpose of conducting an election of directors, 
does not require special notice of any additional business to be trans- 
acted at such meetings, unless the same is of an unusual or extraordinary 
nature, not usually brought up at a general meeting. 5 Fletcher, Cyclo- 
pedia Corporations 56. 

It should also be noted that the corporation here involved is a 
national bank, a creature of the Federal Government, and as stated in 
Bachman v. First-Mechanics Nat. Bank of Trenton, 142 N.J.Eq. 389, 
60 A.2d 291, 297 (Ch.1948) : 


“It must be realized that national banks are the creatures of 
the federal government and that the Congress possesses the 
superior power to regulate and control their operations and func- 
tions. McCulloch v. State of Maryland, 4 Wheat. 316, 4 L.Ed. 
579; Osborn v. Bank of United States, 9 Wheat. 738, 6 L.Ed. 204. 

“The Congress ordained that there should be in the Depart- 
ment of the United States Treasury a bureau whose chief officer 
shall be called the Comptroller of the Currency, upon whom the 
Congress has conferred broad and widespread powers and duties 
in the administration of the national banking laws. Indeed a 
fleeting glance at the statutes (Title 12 U.S.C.A.) is convincing 
of the dignity of his powers and the importance of his numerous 
duties in the national field of banking and currency. Significantly 
some of the powers delegated to the Comptroller are judicial 
in nature, have been so regarded and sustained-by authoritative 
decisions too numerous to require citation here.” 


The Comptroller of the Currency of the Treasury Department, 
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under date of October 25, 1955, forwarded to defendant national bank 
a copy of the following instructions which had theretofore been issued: 


If it is desired to change the number of directors to be elected 
at the next shareholders’ meeting, attention should be given now 
to the steps which will be necessary. If the present articles pro- 
vide for a variable number of directors, which includes the specific 
number you desire to elect at this meeting, only a resolution of 
the shareholders at the beginning of the meeting is necessary to 
make the change. (In some cases the articles may provide that 
this resolution must be adopted by the affirmative vote of a 
majority of all the stock rather than a majority of that represented 
at the meeting.) 

“However, if the articles provide for a fixed number or for a 
variable number which does not include the number now desired, 
it will be necessary to adopt an amendment to the articles, in 
which case adequate notice would have to be submitted to the 
shareholders in accordance with the preceding paragraph.” 

“If the articles provide for a variable number of directors, the 
shareholders should first adopt a resolution fixing the number for 
the ensuing year, because, with the cumulative voting privilege, 
it would not be possible to know how many votes could be cast 
by each shareholder until the number of directors to be chosen is 
fixed.” 


It is stipulated that the individual defendants relied upon this 
directive. 


Both the certificate of incorporation and the by-laws of the defendant 
national bank provide for a board of directors of a variable number. The 
provision is for a number between a designated minimum and maximum, 
to be determined by a majority vote by the stockholders. 


The action here taken at the annual meeting to reduce the board 
of directors from nine to five was neither an amendment of the by-laws 
nor an amendment of the certificate of incorporation. In the light of 
this provision, at each annual meeting, and incident thereto, the stock- 
holders were required to first determine the number of directors who 
shall constitute its board for the ensuing year and then proceed to the 
election of that requisite number. This determination rested solely in 
the control of the stockholders. 


'. Prior notice of the contemplated action by one of the stockholders to 
reduce the membership of the board need not and perhaps could not be 
given in advance of the call of the meeting. This is especially true of 
the case sub judice, where it has been stipulated that there was no 
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conclusion in advance of the meeting by the then existing board of 
directors of the number of directors to be elected. To reach any other 
conclusion would deny the stockholders a right to which they are en- 
titled under both the certificate of incorporation and the by-laws. These 
two instruments create a contract not only between the corporation 
and the stockholders, but between the stockholders inter sese. Mayer 
v. Oxidation Products Co., Inc., 110 N.J.Eq. 141, 159 A. 877 (Ch. 1982) ; 
Moore v. Conover, 123 N.J.Eq. 61, 195 A. 888 (Ch.1987); Grupe v. 
Rudisill, 101 N.J.Eq. 145, 136 A. 911 (Ch.1927); Loewenthal v. Rubber 
Reclaiming Co., 52 N.J.Eq. 440, 28 A. 454 (Ch. 1894); Einstein v. Rari- 
tan Woolen Mills, 74 N.J.Eq. 624, 70 A. 295 (Ch.1908); Costello v. 
Thomas Cusack Co., 96 N.J.Eq. 83, 124 A. 615 (Ch.1924); 12 Fletcher, 
Cyclopedia Corporations 978; Leeds v. Harrison, 7 N.J.Super. 558, 
72 A.2d $371 (Ch.1950). 

The fixing of the number of the board of directors at the annual 
meeting was, in view of the facts here present, not such an unusual or 
extraordinary transaction of business as would require special notice of 
intention in advance of the meeting. 


It is therefore here held that the action of the stockholders in fixing 
the number of directors at five at the meeting of January 10, 1956 was 
proper and legal, and that the plaintiff was not a legally elected member 
of the board of directors. This same conclusion was arrived at in a 
case singularly striking upon almost parallel facts, entitled In re Fleet- 
wood Bank, 283 N.Y. 157, 27 N.E.2d 974, 180 A.L.R. 152 (Ct.App.1940) . 


The complaint will therefore be dismissed. 


NOTICE OF NON-PAYMENT MUST BE GIVEN 
TO ENDORSER 


A New York court has ruled that in order for the payee of 
an installment note to collect from the endorser of the note, notice 


of non-payment of each installment must be given to the endorser 
since notice of non-payment of the first installment was not suffici- 
ent to charge the endorser for the non-payment of installments fall- 
ing due at a later date. Rearwin v. Bullwinkel,.Supreme Court of 
New York, 158 N.Y.Supp. 2d 144. 
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Court Upholds Federal Reserve’s Right to 
Examine State Bank Member 


The United States Court of Appeals in the Tenth Circuit 
has recently considered whether or not the Board of Governors 
of the Federal Reserve System is legally empowered to con- 
duct a hearing in respect to the capital adequacy of a state 
member bank of the Federal Reserve System. The Board 
issued an order for a hearing wherein a designated examiner 
was to determine the bank’s net capital stock, surplus, con- 
dition, and the character of its assets; he was also to determine 
what amount of additional capital, if any, the bank needed and 
how long it should have to raise such capital before being 
required to surrender its stock in the Federal Reserve Bank of 
San Francisco. The state bank brought suit to restrain the 
Board on grounds that the Board had no power to conduct the 
hearing and such a hearing would do irreparable damage to 
the bank. 


The Court ruled in favor of the Board. It stated that under 
Title 12, United States Code, Section 325, the Board was 
given the power to hold a hearing “to require such bank to sur- 
render its stock in the Federal Reserve System and to forfeit 
all rights and privileges of membership”, whenever a bank 
failed to comply with other provisions of the Act concerning the 
restrictions against the impairment of capital. In this respect, . 
the Board has a continuing duty to see that member banks 
maintain the standards set forth in the federal statutes. Con- 
tinental Bank & Trust Company of Salt Lake City, Utah v. 
W oodall, United States Court of Appeals, Tenth Circuit, 239 
F.2d. 707. The opinion of the Court is as follows: 


BRATTON, C.J.—This case presents for determination questions 
of law arising out of the attempt of the Board of Governors of the 
Federal Reserve System, hereinafter referred to as the Board, to conduct 
a hearing in respect to the capital adequacy or inadequacy of a state 
bank member of the Federal Reserve System. 


Contimental Bank and Trust Company, of Salt Lake City, Utah, 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 539.1. 
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hereinafter referred to as the Bank, is a state bank member of the 
Federal Reserve System. The Board issued an order for a hearing 
to be held at Salt Lake City for the purpose of determining the adequacy 
or inadequacy of the net capital stock and surplus of the Bank in 
relation to the character and condition of its assets and to its then 
present and prospective deposit liabilities and its other corporate 
responsibilities; determining what additional amount, if any, of capital 
funds were needed by the Bank to have an adequate capital structure; 
and determining what was a reasonable period of time to allow the 
Bank within which to effect any increase of capital funds found to be 
needed to make them adequate before being required to surrender its 
capital stock in the Federal Reserve Bank of San Francisco and to forfeit 
its rights and privileges of membership in the Federal Reserve System for 
failure to do so. The Bank moved the Board to dismiss the proceeding 
upon the ground that the Board had no authority to inquire into the 
capital adequacy or inadequacy of a state bank member of the Federal 
Reserve System, or to require such a Bank to acquire additional capital 
or forfeit its membership in the Federal Reserve System. The motion 
was denied. The Bank requested that the hearing be public and the 
Board acquiesced therein. Emery J. Woodall was designated as trial 
examiner to conduct the hearing and take evidence. Shortly before 
the hearing was scheduled to begin, the Bank instituted this action 
against Woodall to enjoin him from conducting the hearing upon the 
ground that the Board for whom he was acting had no power to conduct 
a hearing for such purposes. A temporary restraining order was issued. 
Later the restraining order was vacated and the action was dismissed. 
The Bank appealed. 


The focus of the attack upon the judgment dismissing the action is 
that the Board has no power to inquire into the capital adequacy or 
inadequacy of a state bank member of the Federal Reserve System; that 
the conducting of the hearing in question would result in irreparable 
injury to the Bank; and that therefore the court should have enjoined 
the holding of the hearing. The court predicated in part its dismissal 
of the action upon the view that the Board was an indispensable party. 
It is the well established rule of law that where a federal official attempts 
to perform an act which is in excess of his authority or under authority 
not validly conferred, an equitable action will lie to restrain him without 
the sovereign being a party; but where he acts within the range of his 
authority in the exercise of a function legally delegated to him, an 
action to restrain him cannot be maintained without the sovereign 
being impleaded even though there is an assertion of error in the exercise 
of such power or an abuse of discretion. Larson v. Domestic & Foreign 
Commerce Corp., 387 U.S. 682, 69 S.Ct. 1457, 93 L.Ed. 1628; State of 
New Mexico v. Backer, 10 Cir., 199 F.2d 426; Oyler v. McKay, 10 Cir., 
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227 F.2d 604; Ogden River Water Users’ Association v. Weber Basin 
Water Conservancy, 10 Cir., 238 F.2d 936. 


The action was not one to restrain the trial examiner on the ground 
that he was acting beyond the range of the order of the Board. The 
essence of the cause of action pleaded in the complaint was to restrain 
the trial examiner on the ground that the Board had no power to order 
the hearing. Section 9 of the Federal Reserve Act, as amended, makes 
provision for banks incorporated under state law to become members 
of the Federal Reserve System. It provides that a state bank desiring 
to become such member may make application to the Board, under 
such rules and regulations as the Board may prescribe, for the right 
to subscribe to the stock of the Federal Reserve Bank organized within 
the district in which the applying bank is located; and that the Board, 
subject to the provisions of the Act and to such conditions as the 
Board way prescribe pursuant to the Act, may permit the applying 
bank to become a stockholder in such Federal Reserve Bank. 12 
US.C.A. § 821. The section further provides that in acting upon the 
application of an applying state bank, the Board shall consider the 
financial condition of such bank, the general character of its manage- 
ment, and whether or not the corporate powers exercised are consistent 
with the purpose of the Act. 12 U.S.C.A. § 322. The section further 
provides that whenever the Board shall permit an appling bank to 
become a stockholder in the Federal Reserve Bank of the district, its 
stock subscription shall be payable on call of the Board, and stock 
issued to it shall be held subject to the provisions of the Act. 12 U.S.C.A. 
§ 323. The section further provides that all banks admitted to member- 
ship in the Federal Reserve System under the provisions of the section 
shall be required to comply with the capital and reserve requirements 
of the Act and to conform to those provisions of law imposed upon 
national banks which prohibit such banks from lending on or purchasing 
their own stock. which relate to the withdrawal or impairment of capital, 
and which relate to the payment of unearned dividends. 12 U.S.C.A. 
§ 324. The section further provides that as a condition to membership 
in the Federal Reserve System, such state banks shall be subject to 
examinations made by direction of the Board or of the Federal Reserve 
Bank by examiners selected and approved by the Board. 12 U.S.C.A. 
§ 325. And the section further provides that if at any time it shall 
appear to the Board that a state bank member has failed to comply 
with the provisions of the Act, or the regulations of the Board made 
pursuant thereto, it shall be within the power of the Board after 
héaring to require such bank to surrender its stock in the Federal 
Reserve System and to forfeit all rights and privileges of membership. 
12 U.S.C.A. § 327. Under the clear commands of the statute, after a 
state bank has been admitted to membership in the Federal Reserve 
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System it must meet certain requirements. One of such requirements 
is compliance with the capital and reserve exactions of the Act. Another 
is compliance with the restrictions and inhibitions of the Act against 
the impairment of the capital of the bank. And where a state bank 
member fails to comply with the requirements of the Act in respect to 
its capital and reserve, or fails to comply with the restrictions or inhibi- 
tions against the impairment of its capital, the Board is expressly vested 
with power after hearing to require such bank to surrender its stock in 
the Federal Reserve Bank and to forfeit all rights and privileges of 
membership in the Federal Reserve System. In respect to a state bank 
meeting these requirements of the Act, the duties and functions of the 
Board are not merely coterminus with the making of the application 
for membership and the admission of the applying bank into member- 
ship of the Federal Reserve System. Instead, it is the continuing duty 
and function of the Board to see that such bank either comply with the 
capital and reserve requirements of the Act and does not suffer impair- 
ment of its capital structure or surrender its stock in the Federal Reserve 
Bank and cease to be a member of the Federal Reserve System. The 
object and purpose of the scheduled hearing now under consideration was 
to inquire into the condition of the Bank in respect to whether it had 
suffered inadequacy of capital structure, if so what corrective procedure 
should be invoked, and whether the Bank should be required to sur- 
render its stock in the Federal Reserve Bank and cease to be a member 
of the Federal Reserve System. And we entertain no doubt that under 
the provisions of the section of the Act, the Board had power to conduct 
the hearing for such purposes. 


Section 9 of the Act does not stand alone in point of present pertin- 
ence. By section 11(i), as amended, the Board is required to perform 
the duties, functions, and services specified in the Act, and it is author- 
ized to make rules and regulations necessary to enable it effectively to 
perform the same. 12 U.S.C.A. § 248(i). The provision amounts to a 
general grant of power to make rules and regulations in harmony with 
the objects and purposes of the Act and reasonably adapted to the 
effective discharge of the duties and functions of the Board under the 
Act. The Board promulgated and for many years has maintained 
Regulation H relating to conditions of membership of state banking 
institutions in the Federal Reserve System. The regulation provides 
among other things that such banks shall at all times conduct their 
business and exercise their powers with due regard to the safety of 
their depositors; and that the net capital and surplus funds of such 
banks shall be adequate in relation to the character and condition of 
their assets and to their deposit liabilities and other corporate responsi- 
bilities. The regulation is in harmony with the objectives and purposes 
of the Act. It is reasonably adapted to further the discharge of the 
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duties and functions of the Board under the Act. And its promulgation 
and maintenance constitute permitted administrative action under the 
Act. The scheduled hearing was intended and designed to ascertain 
whether the Bank had failed and was continuing to fail to meet the 
requirements of the Act and the regulation, if so what should be done to 
bring its condition into compliance with the Act and the regulation in 
respect to capital adequacy, and in the event of continued failure to 
meet the requirements of the Act and the regulation whether the Bank 
should cease to be a member of the Federal Reserve System. That 
being its purpose, the hearing was within the purview of the Act and 
the regulation, considered in their entirety. 

The Board was clothed with power to order the hearing. The author- 
ity to conduct the hearing and take the evidence was regularly delegated 
to the trial examiner, and the examiner was acting well within the range 
of authority delegated to him. In such circumstances, the Board was 
an indispensable party to the action to restrain the conducting of the 
hearing. And the Board not being a party, the court correctly entered 
its judgment of dismissal. Larson v. Domestic & Foreign Commerce 
Corp., supra; State of New Mexico v. Backer, supra; Oyler v. McKay, 
supra; Ogden River Water Users’ Association v. Weber Basin Water 
Conservancy, supra. 


The judgment is affirmed. 


FAILURE OF BANK TO COMPLY WITH LETTER OF 
TRANSMITTAL CONSTITUTES NEGLIGENCE 


A Texas court has ruled that a bank was under a duty imposed 
on it by law either to accept and pay a draft sent to it, or return 
it within twenty-four hours after presentment. Further, failure to 
pay the draft or report on it as instructed in the letter of trans- 


mittal constituted negligence giving rise to damages to the payee 
. of the draft. College Station State Bank v. Fulcher, et al., Court 
of Civil Appeals of Texas, 295 S.W.2d 958. 








CHECKS AND NOTES FOR 
BANK TAX MEN 


By Allan J. Parker, of the New York Bar 


Monthy Report of New Developments and Comments 
Affecting the Income Taxation of Banks 





Technical Amendments Act of 1957 


As noted in Checks and Notes for the Bank Tax Man 
for February, the so-called Mills Sub-Committee of the House 
Ways and Means Committee has drafted and the Ways and 
Means Committee has approved with amendments a bill to 
correct certain unintended benefits and hardships and to make 
technical amendments in the 1954 Code, to be known as the 
Technical Amendments Act of 1957. Most of these amend- 
ments are of relatively little general importance and some of 
them, merely correct clerical or grammatical errors. Some of 
the amendments, however, are of significance to banks. 


Limitations on Charitable Contribution Deduction For In- 
terest. Under present law where a borrower prepays interest 
on a secured loan and then donates the property subject to the 
lien to charity, he may deduct both the interest paid and the 
value of the property contributed to charity which reflects the 
prepayment of interest. Section 11 of the Bill eliminates a 
part of the charitable contribution deduction to prevent a double 
deduction in such circumstances. 


Depreciation For Amortization of Leasehold Improve- 
ments. Under present law improvements constructed by a 
lessee on leased premises to revert to the lessor at the termina- 
tion of the lease may be amortized or depreciated over the 
useful life of the property or the term of the lease, whichever 
is shorter. See Federal Income Taxation of Banks-Deprecia- 
tion, 74 Banking Law Journal 58-60 (1957). Where the 
lease is subject to renewal, the renewal term must be taken 
into consideration to lengthen this term, reducing the deduction, 
if on the basis of all the facts and circumstances it appears 

69s 
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that the renewal privilege will in fact be exercised. A new 
Section 178 of the Code would codify this case-law requirement 
by providing that the renewal period must be considered unless 
the lessee establishes that (as of the close of the taxable year) 
it is more probable that the lease will not be renewed, extended 
or continued for such renewal period than that the lease will be 
so renewed. In the case of a related lessee and lessor, such 
as members of the same family or a controlled corporation, or 
corporations under common control, this presumption is made 
conclusive: the lease shall be treated as including a period of 
not less duration than the remaining useful life of such im- 
provements. However, in such cricumstances the tax payer- 
lessee may be able to qualify for one of the more rapid depre- 
ciation methods provided by the 1954 Code for property new 
in use after 19538. 


Prohibited Transactions of Qualified Pension Trusts. 
Under present law there is some doubt as to whether invest- 
ment by a qualified pension or profit sharing trust in the bonds, 
debentures, notes or other evidence of indebtedness of the em- 
ployer corporation constitutes a prohibited transaction, jeop- 
ardizing the tax-exempt status of the trust. Section 25 of the 
Bill provides that such acquisition of securities shall not con- 
stitute a prohibited transaction if they are acquired at market 
price and the trust (1) does not hold more than 25% of the 
aggregate amount of the employer’s obligations issued in such 
issue and outstanding at the time of acquisition; (2) at least 
50% of the issue is held by persons independent of the issuer; 
(3) immediately following acquisition of the obligations, not 
more than 25% of the assets of the trust is invested in obliga- 
tions of the employer; and (4) in the case of obligations ac- 
quired after November 8, 1956 provision is made in the In- 
denture for equal and ratable security with any future issue 
of secured obligations. 


Net Bond Losses of Banks. As noted in Checks and Notes 
for Bank Tax Men, Banking Law Journal December 1956, 
under present law the net loss from the worthlessness or sale 
of securities held by banks are deductible as an ordinary loss 
rather than merely a capital loss. Such favorable treatment is 
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presently limited to the case of bonds, debentures, notes, cer- 
tificates or other evidences of indebtedness issued . . . with 
interest cowpons or in registered form. Under the proposed 
amendment the above qualification would be eliminated. Any 
net loss arising out of the worthlessness of securities or arising 
from the sale or exchange of “bonds, etc.” would be an ordinary 
loss whether or not the obligations were issued with interest 
coupons or in registered form. 


Excise Tax Technical Changes Act of 1957 


The other item of tax legislation that has been occupying 
the principal attention of the House Ways and Means Com- 
mittee is the Excise Tax Technical Changes Act of 1957. The 
portions of this Act of primary interest to banks include sig- 
nificant changes in the stamp taxes imposed on the issuance 
and transfer of stocks and bonds and the conveyance of realty. 


Elimination of Par Value Tests. With respect both to 
the original issue tax and transfer tax on stock, the measure 
of the tax by the par or face value of the shares issued or trans- 
ferred has been eliminated as artificial and unrealistic, since 
par value has no real economic meaning and frequently can 
be adjusted so that only a very small amount of tax will be 
incurred. Moreover, the present method of taxing no-par 
stock has generally meant a discrimination against no-par stock. 


To correct these inequities, a tax of 10 cents now would 
be imposed on each $100. (or major fraction thereof) of the 
actual value of the certificates issued, without regard to whe- 
ther the shares represent par or no-par value stock. In addi- 
tion, the “breakage” provided by the tax on each issuance of 
stock computed on the basis of certificates issued to each “per- 
son” has been eliminated. Transfer taxes would be now im- 
posed at the rate of 4 cents on each $100. or major fraction 
thereof of the actual value of the certificates transferred with- 
out regard to whether the certificates represent par or no par 
value stock. 


Exemptions. A specific exemption derived from the exist- 
ing regulations would be written into the law exempting from 
tax the return of securities transferred as collateral for a loan. 
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In addition, pooled pension, profit sharing, and stock bonus 
funds are accorded the same exemption from the original issue 
tax on shares therein now provided by Section 4308 (a) for 
common trust funds. 


Taxes on Conveyance of Real Property. A new amend- 
ment to Section 4862 would provide that a state, territory, or 
other political subdivision is not liable for the tax on the con- 
veyance of real property by it, without attempting to distin- 
guish between sales made in a “proprietary” or “governmental” 
capacity. However, the non-exempt purchaser is liable for 
the tax. 


CANCELLATION CLAUSE IN NOTE UPHELD 


A Georgia court has pointed out that a clause in a note stating 


that “in case of her death . . . the note becomes canceled and the 
obligation of the maker ceases” was valid and that the note and 
the cancellation provision constituted an unconditional contract 
to pay the payee and a “release by the payee of the indebtedness 
to the maker insofar as her estate is concerned.” Jones v. Darling, 
Court of Appeals of Georgia, 95 S.E.2d 709. 








COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Koutz, Jr., Member New York Bar 


Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional 
sales, chattel mortgages and other secured transactions. 





Probably the two most 
fundamental problems that 
arise when secured credit 
transactions break down are 
those concerned with the 
priority of liens on the 
property constituting the 
security and the ownership 
of the title to such prop- 
erty. There are, of course, 
many phases of these two 
problems but basically all 
cases in this field seem to 
group themselves in one of 
these two categories. This 
month's cases, particularly 
the first two, demonstrate 
this grouping; the first 
deals with a prefabricated 
building, where one might 
suspect somewhat different 
problems to arise, and the 
second deals with other, 
Slightly more mobile prop- 
erty in the form of tractor 
tires. 


REPOSSESSION OF 
PREFABRICATED BUILDING 


When a conditional buyer 
of a prefabricated building 
containing a walk-in cooler 


defaults on his payments 
under the conditional sale 
contract and, in addition, 
has not paid the rent for the 
land where the building is 
located, who has a prior 
claim to the building? Fur- 
ther, is the building per- 
sonal property or does it 
become part of the realty 
upon which it is erected? 
These are the questions a 
Pennsylvania court has had 
to decide. The court was 
presented with evidence that 
the landlord had signed a 
waiver which provided that 
the building would be exempt 
from distress for rent so 
long as the title to it re- 
mained inthe seller. Since 
it was evident fromthe sales 
contract that the building 
was personal property and 
Since it could be removed 
without injury to it or the 
land, the court ruled the 
conditional seller was en- 
titled to repossess and re= 
move the building. Royal 
Store Fixture Co. v. Pat- 
ten, Pennsylvania Superior 
Court, March 20, 1957. 
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CONVERSION OF 
TRACTOR TIRES 


The question of title to 
be decided in a recent Colo- 
rado case arose between two 
mortgagee's, one holding a 
mortgage ona tractor and the 
other holding a mortgage on 
the tires which were mounted 
on the tractor. The tire- 
mortgagee brought suit 
against the tractor-mort- 
gagee for conversion of the 
tires which the latter had 
evidently taken when he re=- 
possessed the tractor. The 
tractor-mortgagee defended 
his position by claiming the 
tire mortgage was invalid 
because it had not been noted 
on the title certificate of 
the tractor and also because 
it was not recorded in the 
proper place. In addi- 
tion the tractor-mortgagee 
claimed that the tires be- 
came part of the tractor by 
the doctrine of accession. 


Despite these arguments, 
the court ruled in favor of 
the tire-mortgagee. It rea- 
soned that the Certificate 
of Title Act in Colorado ap- 
plied only to motor veh- 
icles, not to the tires on 
motor vehicles; hence, the 
mortgage covering the tires 
did not have to appear on the 


tractor's certificate of 
title. Further, because the 
tractor-mortgagee was a 


prior creditor, rather then 
a "third person," it was in 
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no position to object to the 
way the tire mortgage was 
recorded. Also, since title 
to the tires could pass to 
another party only through 
the mortgagor and since the 
mortgagor's right to the 
tires was subject to the 
rights of the tire-mort- 
gagee, no title could be 
passed to the tractor-mort- 
gagee which was not also 
subject to the tire-mort- 
gagee's lien. And last, the 
court rejected the doctrine 
of accession on the ground 
that the tires were detach- 
able pieces of personal 
property and were not in- 
tended to merge with the 


tractor. Rabtoay General 
Tire Company v. Colorado 


Kenworth Corporation, Colo- 
rado Supreme Court, March 
25, 1957. 


DESCRIPTION OF 
MORTGAGED PROPERTY 


Another case in a Western 
State, not entirely dis- 
Similar to the Rabtoay case 
above, has been decided by 
a Texas court. There, the 
senior mortgagee brought 
suit against the mortgagor 
and junior mortgagee for the 
conversion of proceeds of 
Sale of certain mortgaged 
livestock. It appeared at 
the trial that the descrip- 
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tion of the mortgaged cat- 
tle, a description which in- 
cluded number, breed, ages 
of the cattle, name of the 
owner and the farm and its 
location, was adequate to 
put third parties on notice 
of the existence of the mort- 
gage. Since there was noth- 
ing to indicate that the 
senior mortgagee had waived 
any rights or consented to 
the sale of the cattle cov- 
ered by the senior mortgage, 
the mortgagor and the junior 
mortgagee which received 
the proceeds of the sale, 
were liable for the convers= 
ion of such proceeds. High- 
land Park State Bank v. Con- 
tinental National Bank of 
Fort Worth, Texas, Texas 
Court of Civil Appeals, 
March 15, 1957. 


CONDITIONAL SALE CONTRACT 


A Connecticut decision in- 
volving a bank as the as- 
Signee of a conditional sale 
contract indicates that this 
kind of a contract is con- 
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Sidered at law to be uni- 
lateral. The bank brought 
suit to recover a motor veh- 
icle subject to a condition- 
al sale contract froma sher- 
iff who had attached the veh- 
icle. It had been claimed 
that the conditional sale 
contract was not valid for 
two reasons, one, that it did 
not comply with the state 
Statute which was construed 
to require that the sales 
tax be included in the price 
set forth in the contract and 
two, that the contract had 
not been acknowledged by 
the seller. The court ruled 
that neither of these rea- 
sons had merit. Since the 
sales tax was not part of the 
price, it need not be includ- 
ed in the contract and since 
the contract was unilateral, 
that is, it stated only the 
conditions and obligations 
of the conditional buyer, it 
was a complete contract 
without the seller's signa- 
ture or acknowledgment. The 
Second National Bank v. Mon- 
tesi, Connecticut Supreme 
Court of Errors, March 26, 
1957. 








BANKING LEGISLATIVE 


TRENDS IN THE STATES 





New legislative and regulatory developments affecting small loan 
and finance companies, credit insurance, banking and related fields, as 
reported from state capitals and municipalities throughout the country, 
include the following: 


ALABAMA: Bills pending in the Alabama legislature at this writ- 
ing include a measure which would increase the annual state license fee 
for small loan companies from $200 to $300 a year, with the additional 
$100 earmarked for the State Banking Department to hire examiners. 


The bill also would provide that state banks which are audited more 
than twice each year must pay for such additional examinations at a 
rate of $50 per day per examiner. 


In another Alabama development, Circuit Judge W. A. Jenkins, Jr. 
issued a temporary injunction restraining five Birmingham loan com- 
panies from charging more than 8 per cent interest on loans. The com- 
panies, all owned by James G. Nash, also were directed to stop issuing 
loan insurance. 

The injunction was issued on a petition filed by State Attorney 
General John Patterson, who contended the companies required bonds 
to buy credit insurance as a condition to obtaining a loan, and that the 
insurance premium constituted usurious interest. 

Judge Jenkins said in his ruling that Nash “by his own admission” 
charged interest on loans of money prior to July 18, 1956, greatly in 
excess of the legal interest rate allowed by state law. 

Calling the insurance “a scheme and device to evade the usury laws 
of the state of Alabama,” Jenkins asserted that Nash “knowingly con- 
tinuously and intentionally exacted excessive usurious rates of interest 
and has shown a flagrant contempt for the laws of this state.” 

The Birmingham firms named in the action were Delta, Gray, Key, 
Nash and Sun finance companies. 


FLORIDA: A bill establishing maximum interest rates for auto- 
mobile sales financing was enacted by the Florida legislature. 

As finally approved, the measure sets the maximum interest rate on a 
loan for the purchase of a new car at 8 per cent, with other maximum 
rates ranging up to 17 per cent for loans on cars of more than four 
years old. 
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ILLINOIS: Governor Stratton signed into Illinois law a bill in- 
creasing the ceiling on the amount of small loans from $500 to $800 and 
putting a limit of 1 per cent per month on the interest rate on the 
additional $300. 

Also signed by the Illinois governor was a new law regulating in- 
stallment selling. It requires that every retail installment sales trans- 
action be accompanied by a written contract containing all agreements 
between the buyer and seller and signed by both parties. 


MAINE: Bills enacted by the Maine legislature included a meas- 
ure fixing maximum finance charges on automobile sales and specifying 
what information must be given a purchaser in his sales contract. 

Under the measure, which was sponsored by Rep. Robert G. Wade, 
Auburn Republican, the maximum finance charges run from 7 per cent 
on new cars to 13 per cent on those older than three years. 


MISSOURI: A bill to abolish so-called debt pooling firms was 
passed by the Missouri legislature. 


NEBRASKA: Rejected by the Nebraska legislature’s banking, com- 
merce and insurance committee was a proposal which would have 
regulated the amounts automobile dealers and other retailers could 
charge credit customers. 

It would have allowed retailers except automobile dealers to charge 
up to 1% per cent a month, or 18 per cent a year in service charges 
on installment accounts. Motor vehicle dealers would have been 
authorized to charge varying amounts for time sales, ranging up to about 
27 per cent a year on older cars. 

An advisory opinion by the state attorney general’s office held it 
would be unconstitutional to allow collection of a time-price differential 
based on the age of an article. 


NEW JERSEY: A bill to raise from 2 to 2!/, per cent the interest 
which may be charged by pawnbrokers was passed by the New Jersey 
Senate and sent to the Assembly. 

The measure was sponsored by Senator W. Steelman Mathis, Ocean 
County Republican, who said it had the support of the State Banking 
and Insurance Department. 


NORTH CAROLINA: A bill adding to the powers of the state com- 
missioner of banks to regulate small loan firms was enacted by the 
North Carolina legislature. 

The measure gives the commissioner the power to subpoena witnesses 
and to issue orders restraining persons from illegal loan practices. 

Intended to crack down on unlicensed loan agencies, the act provides 
that loan firms shall make periodic reports to the banking commissioner. 
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The new measure also forbids small loan operators to use false and mis- 
leading advertising. 

Sponsors of the bill were Representatives Henry Hall Wilson of Union, 
E. K. Powe of Durham and Thomas J. White of Lenoir. 

In joining in sponsoring the measure, Representative White gave up 
efforts to obtain enactment of a bill he had introduced earlier to set up 
a new State Small Loan Authority with broad powers of regulation, 
licensing and control over small loan companies. 

Among other developments, a bill that would have stopped the 
practice of non-par banking by banks with deposits of more than 
$2,500,000 was killed by a committee of the North Carolina House of 
Representatives. Also rejected was a bill that would have required 
non-par banks to print the fact on their checks. 


OKLAHOMA: A bill to outlaw so-called “debt pooling” companies 
was given final passage by the Oklahoma legislature and sent to the 
governor for signature. 


SOUTH CAROLINA: Governor Timmerman’s veto of a new state 
small loan regulatory law was overridden by the South Carolina legisla- 
ture. 

Allowing interest rates of 6 per cent per month on loans up to $200, 
the new act replaces a similar 1956 small loan law which had been at- 
tacked as unconstitutional on the grounds that three counties were 
exempted from its provisions. The new measure applies statewide. 

Timmerman charged that the act “permits the money lender to 
exploit the poor, the unfortunate and the working people of our state 
who may find themselves in distress.” 

He further declared that the “argument that it (the bill) is needed 
in order to secure admittedly ineffectual regulatory legislation in the 
faint hope that the bad features might be corrected at some later date 
does not appeal to me.” 

The governor indicated he was particularly displeased with a section 
of the bill allowing small loan firms to require credit insurance. Oppon- 
ents in the legislature had also attacked this item and the bill’s failure 
to put any limit on insurance charges. 

Taking exception to certain rates permitted by the bill, the governor 
noted that for some short-term loans, payable in four to 12 weeks, terms 
are expressed in annual interest rates ranging from approximately 150 
per cent for an $80 loan to approximately 450 per cent for a $10 loan. 

* “For example,” he said, “on a $20 loan for four weeks, there may be 
required and collected for life, health and accident insurance the sum of 
$4.10, only $1.64 of which is required to be remitted to the company 
issuing the insurance.” 
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Timmerman said he has “great confidence in the State Board of Bank 
Control, which was named to administer the act, but added that he was 
“unwilling to legalize for any purpose the unconscionable exploiting of 
those in distress.” 

Prior to the legislative vote overriding the governor’s veto of the 
new small loan act, the South Carolina Senate adopted a resolution set- 
ting up a committee of five senators to investigate insurance fees and 
other aspects of the small loan business. The findings and recommenda- 
tions of this committee may result in further legislative controversy 
next year. 

Meanwhile, two appeals are still pending before the State Supreme 
Court on opposing lower court rulings on the constitutionality of the 
1956 smali loan law. 

The state has appealed from a ruling by Circuit Judge Brailsford 
declaring the law unconstitutional in a case involving the Security 
Finance Co. of Anderson, while King Finance Co., Inc., of Charleston, 
appealed from a ruling by Richland County Judge LeGare Bates that 
the 1956 law was constitutional. 

The two cases were docketed consecutively in the State Supreme 
Court. Arguments were scheduled to be heard during June but were 
held in abeyance since the new act was pending in the state legislature. 
State Attorney General T. C. Callison said the arguments probably will 
be heard in October. The court could hear the arguments in both cases 
at the same time. 


TEXAS: Possibility of changing the Texas rate structure for credit 
insurance was taken under consideration by the State Board of Insur- 
ance Commissioners after an official asserted that “it takes an algebraic 
formula to figure it out.” 

Joe Roberts, who directs the board’s credit life division, told the 
three commissioners that “usurious rates are still being used, although 
they seem to have technical ways of getting by.” 


Board Chairman John Osolorio requested Roberts and State Attorney 
General Will Wilson to try to draft suitable new restrictions and regula- 
tions for subsequent consideration by the board. 


Complaining that the present rate structure regulations made it easier 
for usurious charges to be imposed, Roberts declared that “a simpler 
way is needed. Why have a cloaked system that enables some to take 
advantage? Let’s have it all laid out on the table.” 


Commissioner J. P. Gibbs declared the agent often collects 90 per 
cent commission “for filling in 10 to 12 lines of a printed form.” 

Among other developments, it was reported that a resolution passed 
by the Texas House of Representatives for a full-scale investigation by 
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the State Legislative Council of alleged loan shark operations in the 
state might be ignored because of other study issues regarded as more 
pressing. 

“Considered ‘secondary’, a similar resolution passed in the 1955 legis- 
lature and calling for a study of the small loan business had to be put 
aside last year,” it was recalled by Reed Granberry, executive director 
of the council. 

Although several bills proposing the imposition of new regulations 
on small loan firms were introduced in the Texas legislature this year, 
none were enacted. The interim study proposal, sponsored by Rep. 
Chris Cole of Harris County, was passed by the Texas House but did 
not receive State Senate approval. It asked the State Legislative Coun- 
cil to make a full investigation and report its findings and recommenda- 
tions to the 1959 legislature. 


Granberry said the fate of the study proposal depends on what 
council members may decide. He pointed out that the small loan study 
was only one of 12 other far-reaching studies requested by lawmakers. 


Governor Daniel has been urged by State Rep. Tony Korioth of 
Sherman to include small loan regulatory bills among matters to be 
taken up at a special session of the Texas legislature in the fall. 


Wales Madden, Jr., president of the Texas Junior Bar, joined in the 
request for Daniel to give the issue emergency status at the legislative 
session tentatively scheduled for October. 


A small loan regulatory bill sponsored by Korioth died in committee 
during the 1957 regular session of the Texas legislature. It once reached 
the Texas House of Representatives with a favorable committee report, 
but was returned to committee largely because of objections raised by 
bankers. 


Tom Reavely, Austin lawyer and long-time campaigner against loan 
sharks, said a revised new bill designed to overcome the objections raised 
by bankers has been drafted. 


Reavely, a former Texas secretary of state, said the new bill would 
prohibit charges of more than 24 per cent annually on loans, except 
for insurance required to insure repayment. This is designed to satisfy 
complaints from banks and finance companies that the former proposal 
would be unworkable when applied to insurance. 


Korioth’s original bill, similar to others sponsored by the Texas 
Junior Bar, would have put a ceiling of 35 per cent a year on total 
charges for small loans. 

Differing from its predecessors, the new proposal does not call for 
licensing of small loan firms. However, it would give state and local 
authorities broad powers to investigate the affairs of such companies. 
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WISCONSIN: A bill to allow finance companies and automobile 
dealers to obtain special license plates to be used in returning repossessed 
automobiles was given final passage by the Wisconsin legislature. 

Advocates of the measure said it was needed to correct a situation 
under which repossessed automobiles have had to be towed back by the 
repossessing agency or driven without proper licenses. 

Also given final Wisconsin legislative approval, after months of 
controversy, was a bill to allow paying and receiving windows on bank 
parking lots. The measure legalizes the banking windows on lots ad- 
jacent to a bank or across an alley from a bank building. 

A bill to recognize and regulate credit insurance was passed by the 
Wisconsin Senate and sent to the Assembly. 

Backed by State Insurance Commissioner Paul J. Rogan, the measure 
would require companies selling credit life, accident and health insur- 
ance to justify their rates on the basis of experience, the same as regular 
accident and health companies must do now. 

In speaking in support of the bill, Senator Kirby Henee, Shorewood 
Republican, declared “there is nothing here that any company should 
fear as long as its rates are correct.” 

Unsuccessful Senate opposition to the measure was led by Senator 
Hugh M. Jones, Wausau Republican, who argued that “if someone is 
making too much money on credit life insurance, competition will take 
care of it.” 

The bill subsequently received initial approval in the Assembly, with 
final enactment awaited at this writing. Governor Thomson told a 
press conference he would sign the measure. 

“Wisconsin,” Thomson said, “frequently has led the way in insur- 
ance legislation, and this is an example of a legitimate area in which the 
government can protect its citizens.” 











Executors, Administrators, 
Trustees Fees in Probate 


(Continued from July issue) 


KENTUCKY 


Ezecutors’ or Administrators’ Fee 
Statutory rate provides that the representative shall not receive for his 
services any more than 5% of the value of the personal estate, plus 5% 
of the income collected, with the following minimum charges in general 
use: 

5% of the income collected during administration, plus a fee on the 
fair market value of the corpus of the estate as follows: 


SS - cenatatanets IIIT ‘sceintactiusdeaitnieeesestinssinseiatentunmanaaiitenaiee 5% 
DIED cnnsinnedicinpsiemebaienaenenunniiinisinntyene 4% 
BPE sccniemnnees SEIT cosccecshaieaenbanucbuadegnemeestaieadnaiaiimieliatdsighes 3% 
I ccdacccsecvicen IEE SCR A SRR SPL AE aN 2% 
GO: cctinetsenens EINES, LUNA LE Sse ra nee non 1ny% 


with a minimum for administering an estate of $250. 
Testamentary Trustees’ Fee 

5% of all income received, plus an annual fee on the fair value of the 
corpus of the trust estate, of 1/5 of 1%. At the option of the trustee, 
it may take instead 5% of corpus when the trust terminates. 

The following minimum principal charge is in general use: 

SIE ~ sshidasetemeesaa ER ae Serer eye eee 1/5 of 1% 

P| ciation PRS eee en 1/10 of 1% 

with a minimum annual fee of $100. 


LOUISIANA 


Ezecutors’ or Administrators’ Fee 

Statutory rate is limited to 22% of the inventory value of the estate, 
making a deduction for non-productive property and for amounts owing 
by insolvent debtors. 

Testamentary Trustees’ Fee 

Statute provides for reasonable compensation. The established cus- 
tomary charges are not to exceed 5% of the annual income from the 
trust estate, plus an annual charge on the principal of the trust estate 
each year on a sliding scale $3 per M to 50 cents per M. 


MAINE 


Ezecutors’ or Administrators’ Fee 
Statutory rate provides the Probate Court may allow a commission of 


706 








FEES IN PROBATE 707 


not exceeding 5% on the amount of personal assets that come into his 
hands. 

Testamentary Trustees’ Fee 

Staute provides trustees may be allowed $1 for every 10 miles travel to 
and from court and $1 for each day’s attendance and also at the discre- 
tion of the Judge a commission not exceeding 5% on the amount of 
personal assets that come into their hands and may receive yearly such 
additional sum for the care and management of the trust property as 
the Court having jurisdiction of the trust shall allow not exceeding 
however in any one year 1% of the principal of the trust fund. 


MARYLAND 


Ezecutors’ or Administrators’ Fee 

Commissions are fixed by statute at 2% to 10% on the first $20,000, 
of the personal estate and not more than 2% on the balance of the 
personal estate. The percentage to be allowed in each case is determined 
by the Orphans’ Court. In addition fees for legal services rendered 
upon any matter in connection with the administration or distribution of 
the estate in respect to which the Court may believe legal services proper, 
will be allowed by the Court. Such legal fees are not allowed for the 
performance of the ordinary duties of an executor or administrator. 
Testamentary Trustees’ Fee 
Statutory rate of an annual commission payable at the end of each year 
upon the fair value of the corpus or principal held in trust of: 


SS I I ia calls neciinemtemicinaiiinaistiie $250,000 
I I OO cseanemibmenincbnibiminintl $250,000 


and 1/16 of 1% upon any excess. 

A commission of 6% upon all income from real estate, ground rents 
and mortgages collected in each year; 

A commission of 6% upon the first $5,000, for all other income col- 
lected in each year, 5% upon the next $5,000, 4% upon the next $10,000, 
3% upon the next $10,000, and 2% upon any excess; such commissions 
to be paid out and chargeable against such income. 

For selling real or leasehold property a commission upon the proceeds 
of such sale at such rate as may be allowed by rule or court or statute 
to trustees appointed to make sales under decrees or orders of a court 
of equity in the county in Maryland where such real or leasehold prop- 
erty is located, such commission to be payable out of the proceeds of the 
sale as and when collected. 

Upon the final distribution of any trust estate or portion thereof 
an allowance commensurate with the labor and responsibilty involved 
in making the distribution including the making of any divisions, the 
ascertainment of the parties entitled, the ascertainment and payment 
of taxes and any necessary transferring of assets, such allowance to be 
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subject to revision or determination by any court of equity having juris- 
diction, in the absence of special circumstance such allowance shall be 
equal to 4 of 1% upon the value of the corpus being distributed. 


MASSACHUSETTS 


Ezecutors’ or Administrators’ Fee 

Statute provides that an executor or administrator shall be allowed his 
reasonable expenses, costs and counsel fees, and shall have such com- 
pensation for services as the court may allow which may be apportioned 
between principal and income as the court may determine. 

The Boston practice is an allowance or fee of 3% of the gross personal 
estate, plus the same percentage on any real estate that is sold. 
Testamentary Trustees’ Fee 
Statute provides a trustee shall be allowed his reasonable expenses, costs, 
and counsel fees, and shall have such compensation for his services as 
the court may allow, which may be apportioned between principal and 
income as the court may determine. 

The general practice is an allowance of 5% of the gross income, plus 
3/10 of 1% of the first $200,000 of principal, 2/10 of 1% of the next 
$300,000, and 1/10 of 1% and less on the excess over $500,000. 

A termination fee varying between 112% and 2% of the value of the 


principal. 
MICHIGAN 


Ezecutors’ or Administrators’ Fee 
Statutory schedule: 


OE  stecialancs SEE OO A 5% 
ren ERS nee ee ne 2% 
I acetate iciiana hitilteiactbeicihnenenniiaieennmniiaiiamanianiteatis 2% 


Plus extraordinary services. 
Testamentary Trustees’ Fee 
Reasonable amount fixed by Court—generally two plans. 
First plan: 
ee $100,000 
5/10 of 1% on balance per annum. 
All on market value fixed at each accounting. 


Second plan: 
ORD CID sinnecciithincnshsiielieneibinenbiaiesdtsiniladimmnamnatiotiets $100,000 
ee I I aia ieittniintninccteesnhinciciteiaiicttiinhin $400,000 
re ee I ID inherited decedent hsttinsertndettsttcsintatens $500,000 


On all real property income from 5% to 7% of rentals. 
Opening and closing of trust carry an extra fee. 
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MINNESOTA 


Ezecutors’ or Administrators’ Fee 
No Statutory rate. 

Executors’ and Administrators’ fees are presented to the Probate 
Court for allowance under statute which provides that they should be 
fair and reasonable. The representative is allowed a reasonable compen- 
sation for his services and necessary expense in management and care of 
the estate. 

In the event compensation is fixed by will that is deemed full com- 
pensation unless the representative files a written renunciation of all 
claim to such provision. 


An example: 

|, EIR ELE Re ea Cee RS $100,000 
| ER Rone a Ae ee a $400,000 
re re ce a ee ae ae a ee $500,000 
ae al $1,000,000 


An additional charge if there is unusual work involved. 
Another example: 

“For the uncontested Probate of Estates, the minimum fee 
shall be 3% on the first $10,000, of the Probate and Non-Probate 
assets, exclusive of insurance of named beneficiaries, with a mini- 
mum charge of at least $100. 


I lca WA% 
ee I e  siereitnreeneerstnetininiinionns 2% 


In all cases add such additional amount as may be commensurate 
with the amount and value of work done.” 
Testamentary Trustees’ Fee 
No Statutory rate. 

The Probate Court does not have jurisdiction under trustees’ fees. 
Normally all testamentary trusts are qualified in proceedings in the 
District Court which thereafter has jurisdiction of all matters with refer- 
ence to the particular trust, and the only statutory requirement is that 
they be fair and reasonable. 

An example: 

$5 per $1,000, per year on the first $100,000. 

$4 per $1,000, per year on the excess. 

If it is all Bonds, the charge is $4 per $1,000, on the face value of 
the bonds. 

If real estate is involved, an independent charge depending on the 
work involved. 

No acceptance fee when the trustees are the representatives of the 
estate. 

No acceptance fee if an inter-vivos trust. 

Upon termination of trusts a final fee is charged against corpus. 
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This starts at '/ of 1% of the principal value and graduates upward to a 
normal maximum of 2%. 

Minimum annual fee $100. 

Another example: 

On personal property (except mortgages, contracts, notes) : 

$5 per $1,000, on first $300,000, of principal 

$4 per $1,000, on the excess 

On conventional mortgages, contracts, notes: $7.50 per $1,000, of 
principal value. 


MISSISSIPPI 


Ezecutors’ or Administrators’ Fee 
Statutory rate not less than 1% nor more than 7% on the amount of 
the estate administered and subject to approval of the court. 

These rates are suggested: 


SND: dicieemaiaiaiisen a 4% 
| apie tonics ANOLE LETTE 3% 
| NN a Wr% 


Testamentary Trustees’ Fee 
Trustees’ fees are not regulated by law, the following basis for a testamen- 
tary or inter-vivos trust is reasonable: 

5% of the gross income plus 1/5 of 1% per annum of the principal 
(values based on annual appraisal). 


Minimum fee—$25. 
MISSOURI 


Ezxecutors’ or Administrators’ Fee 
Stautory minimum fees, unless otherwise provided by will, computed on 
value of personal property at time of disbursement or distribution on: 


OR. cectcicteneniitaanens STITT <ssiietlapuiiahiantietbaieneiallaahdiebsidiinaiath 5% 
 cccctinieomemine SEITIIED -<xtsteussnssdieninesuisesetininenbonmnecmsnnnniianics 4% 
a SEUIIIIIED <iichnesiisctsnsionieuienensionttanibasiahientaiiidiit 3% 
eo STD sninansinnistetnieceninibidenieibeicininnineits 2-3/4% 
ee IIE - isicidipesinninehtieimaiiianintaimnnisenntbaens W"A% 
ee SINTER csinstashststcnnseidtediniesesinnnittiainasieitithimns 2% 


Testamentary Trustees’ Fee 

No Statutory provisions, the practice of banks in Kansas City and St. 
Louis results in a fee of approximately 2 of 1% of corpus annually. 
Charges for final distribution are generally from 1 to 3%. 


MONTANA 


Ezecutors’ or Administrators’ Fee 
Statutory rate when the will does not otherwise provide: 
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EE ID icsicsssssehsibchieshclckaibelaielbaiapiaailiialiy 1% 
TED ccsisuninaihisaien SITTIIITD sisi c esiarttnie gaits taaititelatiaedtataniieindaaiieitibis 5% 
STITT :ncittssinisnennaesaneneaunniiniiisenitauniniaitiiantiindaiadiaitas 4% 
en II cci-cenrssnensesssemniaremennetetiiniensntibneinsinnniin 2% 


Testamentary Trustees’ Fee 


No statutory rate. Variance of charges by trust institutions as indicated 
below: 

Acceptance fee: 

1/5 of 1% up to $250,000. 

1/10 of 1% over $250,000. 

Minimum $50. (none if trustee is also executor.) 

Annual fee: 

$5 per $1,000, par value bonds 

$” per $1,000, market value stocks 

$7.50 per $1,000, par value mortgage contracts 

$7.50 per $1,000, miscellaneous 

$7.50 per $1,000, fair value real estate 

Except any portion over $250,000. 

Total account to be reduced by $1 per $1,000, and any portion over 
$500,000 to be reduced another $1 per $1,000. 

Annual fee Government Bonds 2/5 of 1% ($4 per M) 

Other bonds and stocks 1/7, of 1% (%5 per M) 

Mortgages and contracts 3/5 of 1% ($6 per M) 

City rental real estate 5% rents 

City non-rental $6 per M 

Farm property 10% owners share crop 

Miscellaneous $6 per M. 

Closing fee: 

1% to 1Y%2% depending upon work involved. 


NEBRASKA 


Ezecutors’ or Administrators’ Fee 
Statutory rate on the amount of personal estate: 


ee ANS TERES poets 5% 
On the next ........ SE eee eee Neene 2"% 
a NCEE RNS wee omen ee rr ennT am 2% 


The same fees apply to proceeds from real estate sold under Court 
order for payment of debts. 


Testamentary Trustees’ Fee ; 

Subject to approval of Court, acceptance fee of 2 of 1% of the 
value of the trust unless the trustee was also executor. On security and 
other trust property, an annual fee of 3/8 of 1% of the value of the 
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property, except that on U.S. Government obligations, the fee is 1/4 of 
1%. On real estate actively managed by the trustee, the fee is the same 
as the regular fee charged by recognized property management or sales 
agencies for like property services, plus 1/8 of 1% per annum of the 
value of the property. An active management is by the trustee, the 
annual fee is 1/4 of 1% of the property. Minimum annual fee is $50. 
Closing and distribution fee 2%. 


NEVADA 


Executors’ or Administrators’ Fee 


Statutory rate on personal property only, when the will does not other- 
wise provide. 


i ERE See SAS ee ee 6% 
BED cntipensneinniias SUITE sinsiibsciatilasesthideeniniadesieiesiniinlanmsteantateiblacateaiines 4% 
geen RRR AE Le Snares ar ne Seca ee a 2% 


Reasonable fees for handling real estate as the Court may allow. 


Testamentary Trustees’ Fee 

1/5 of 1% of the reasonable value of the estate, with a minimum 
charge of $50, for acceptance fee Annual fee 4. of 1% of the reasonable 
value of the personal property held in trust estate, and 3/4 of 1% of the 
fair market value of the real property held. 

Minimum annual charge $50. Distribution fee 1% of the reasonable 
value of the trust estate with a minimum charge of $100. 


NEW HAMPSHIRE 


Ezecutors’ or Administrators’ Fee 


No Statutory rate. As a matter of practice the executor or administra- 
tor presents a claim for compensation when he renders his account to 
the Probate Court, if deemed reasonable it is allowed. 


New Hampshire Bar Association recommended fees: 


eh el AS ited SNS a TaD $1,000 
AE Teena ee 2 ae 2 Na $4,000 
TET Re ae aS eee ee $10,000 
ETS Ae ERE He kT SRO $60,000 
Te ee ee ee TO $50,000 
SE ED ‘Giiciicnguniintectnicdieneninintierenitetnielninaninnanntiis $125,000 


Testamentary Trustees’ Fee 


Customary charge is 6% of the income of the trust together with 
such additional charges as may be deemed reasonable and allowed by the 
Probate Court. 
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NEW JERSEY* 


Ezecutors’ or Administrators’ Fee 

Statutory rate: 5% on the first $100,000, and on the excess such percen- 
tage not exceeding 5% as the Court may determine on intermediate or 
final accounting, according to actual services rendered as shown. If 
there are more than two fiduciaries the Court may allow corpus commis- 
sions in excess of 5% at a rate not exceeding 1% for each additional 
fiduciary. In any case in which the administration is the fiduciary or 
fiduciaries has extended or extends beyond a period of 25 years, corpus 
commissions for such additional years may be allowed at a rate not 
exceeding 1/5 of 1% per annum, irrespective of the number of fiduciaries. 


Testamentary Trustees’ Fee 
Statutory rate: 

From all income 6% without court allowance. 

From all corpus 5% on first $100,000, balance of fee is at discretion of 
court, not to exceed 5% on excess of $100,000. 

If more than one trustee, court may allow corpus fee in excess of 
5% at a rate not to exceed 1% for each additional trustee. Where 
administration by trustee has exceeded 25 years the court may allow 
corpus fee for such additional years not in excess of 1/5 of 1% per 
annum. All corpus fees to be paid only after court approval of inter- 
mediate or final settlement of their accounts. 

Corpus fee is based on pain, troubles and risk rather than on 
quantum of estate. 


*Information not reviewed by Probate Attorney’s Association. 


NEW MEXICO 


Ezecutors’ or Administrators’ Fee 
Statutory rate: 

I UNI SII siecle lieaeameatniiniabmibmniainindenaials $3,000 

5% on the excess 
except that if property consists of cash or proceeds of life insurance, 
compensation is 5% of first $5,000, and 1% on excess. 

No compensation on real estate. (Unless otherwise fixed by Court 
upon proper showing.) 
Testamentary Trustees’ Fee 

Are usually based at either 5% of income, or % of 1% of the corpus, 
per annum. 


NEW YORK 


Ezecutors’ or Administrators’ Fee 
Statutory rate effective for persons dying after August 31, 1956: 
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I D entsninicniptnenniniiennien $10,000 
I Se TD cantnctonitiinicniitenimmmninnen $290,000 
ST SII sais ttahaatiateeneaienimmemninnaiene $300,000 


On real estate there is a management commission of 5% of the gross 
rents collected, which is in addition to the commissions above set forth. 
Testamentary Trustees’ Fee 

For persons dying after August 31, 1956: 


Se Se ES wntemecnennseneninnenmion $50,000 of principal 
ee $450,000 of principal 
Be SE OOP secenececnmeninnneanen $500,000 of principal 


These charges are computed on the total value of the principal assets 
received by the trustee, and is payable one-half from income and one-half 
from principal. 

On real estate there is also one annual management commission of 
6% of gross rents. 

On closing of trustees account 1% of all sums of money constituting 
principal. The Trustee may revalue during the trust subject to review 
on settlement of the account. 

Trustees receive commissions on the principal value for receiving 
real property but no commission on the principal value for paying out 
unless the property is sold by them. 

NOTE: Where the gross estate is less than $100,000, only one commission is allowed; 


where the gross estate exceeds $1,000,000, each fiduciary, not exceeding three, is en- 
titled to a full commission. 


NORTH CAROLINA 


Ezecutors’ or Administrators’ Fee 

28-170. Commissions allowed representatives. Executors, adminis- 
trators, testamentary trustees, collectors, or other personal representa- 
tives or fiduciary shall be entitled to commissions to be fixed in the 
discretion of the clerk not to exceed 5% upon the amount of receipts, 
including the value of all personalty when received, and upon the ex- 
penditures made in accordance with law, which commissions shall be 
charged as a part of the costs of administration and, upon allowance, 
may be retained out of the assets of the estate against creditors and all 
other persons claiming an interest in the estate. Provided, however, 
when the gross value of an estate is one thousand dollars ($1,000) or 
less, the clerk is authorized and empowered to fix the commission to be 
received by the executor, administrator, testamentary trustee, creditor 
or other personal representative in an amount as he, in his discretion, 
deems just and adequate. In determining the amount of such commis- 
sions, both upon personalty received and upon expenditures made, the 
clerk shall consider time, responsibility, trouble and skill involved in 
the management of the estate. Where land is sold to pay debts or 
legacies, the commission shall be computed only on the proceeds actually 
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applied in the payment of debts or legacies. The clerk may make allow- 
ances on account of commissions on receipts of personalty and expendi- 
tures at any time during the course of the administration, but the total 
commissions allowed shall be determined on final settlement of the 
estate and shall not exceed the limit herein fixed. Nothing in this 
section shall prevent the clerk allowing reasonable sums for necessary 
charges and disbursements incurred in the management of the estate. 
Nothing in this section shall be construed to allow commissions on allot- 
ment of dower, on distribution of the shares of heirs, on distribution 
of the shares of distributees of personal property or on distribution of 
shares of legatees; and nothing herein contained shall be construed to 
abridge the right of any interested party to such administration to appeal 
from the clerk’s order to the Judge of the Superior Court. (1868-9, c. 
118, s. 95; 1869-70, c. 189; Code, s. 1524; Rev., s. 149 C.S., s. 157; 1941, 
c. 124; 1953, c. 855.) 


Testamentary Trustees’ Fee 
See Executors’ or Administrators’ Fee. 


NORTH DAKOTA 


Ezecutors’ or Administrators’ Fee 


Statutory rate: 
Re $1,000 
SE ee Te eer eee eee $5,000 
eT $50,000 


Excess of $50,000, to be fixed by Court, not to exceed 2%. 

For extraordinary services the Court may allow extra fees not to 
exceed the amount ordinarily charged, that is, the fee could be double 
but no more than double the statutory amount. 

Fees in North Dakota are allowed on gross estate. There is no 
deduction for land not sold. Insurance, if payable to estate would be 
included in gross estate. There is no fee fixed for joint tenancy. 


Testamentary Trustees’ Fee 


Trustees in Probate Court only receive the amount of the trust as 
created by will. Jurisdiction over the trust estate lies in the District 
Courts. The same fees as provided for Executors’ or Administrators’ 
unless a different amount is specified by instrument creating the trust. 


OHIO 


Ezecutors’ or Administrators’ Fee 
Statutory rate: 
ALO TTT $1,000 








716 THE BANKING LAW JOURNAL 


ED Siitiniccinrsniniinientinnsiietininienmninntiinneibiiiiinenns $4,000 
I i ccissniaiinisantitinienenniniincninieenihinimtimiiame $5,000 
Further allowance may be made by Probate Judge for extraordinary 
services. 
Testamentary Trustees’ Fee 
No statutory fee. Statute provides that compensation shall be charged 
to income or principal or part to each, as the Court may allow. 
A suggested fee is as follows: 
7% annual fee for rentals 
6% annual fee on income from personalty. 
Annual charge on principal: 
RD I Te GN TI ececntencsencensettesensennereeieneeetconenstnnnnenmanane $500,000 
$1.00 per M on balance of fair market value. 


OKLAHOMA 


Ezecutors’ or Administrators’ Fee 
Statutory rate: 


SS A III -sinsesieninitinetiininticinnpiannnimmainneinsniamneptineinaniniennind $1,000 
I oso cinescuiaacalnabeleenaanua en sanamneneiaias $5,000 
LT aa TE $6,000 


Further allowances not exceeding above allowances may be made by 
County Judge for extraordinary services. 

Testamentary Trustees’ Fee 

There is no statutory provision fixing the fees for trustees who act 
under a testamentary trust. In the absence of a provision in the trust 
instrument covering fees, the District Court of the County where the 
trust property, or any part of it, is situated will have jurisdiction to fix 
compensation and fees of the trustees in the event the same cannot be 
fixed by agreement with beneficiaries. 

Typical rates: 

Acceptance fee, 1% of principal (Note: If testamentary trustee has 
also served as executor during probate proceedings, it is customary that 
the acceptance fee be waived.) 

Annual fee, 2 of 1% of principal with a minimum fee of $100. 

Distribution fee, 1% of principal if principal is distributed within 
five years from the date of commencement of trustee’s duties, 2% if 
distribution date is more than five years from date on commencement 
of trustee’s duties. 


OREGON 


Ezecutors’ or Administrators’ Fee 

Fees are statutory: 
I dis tceateitiaiinnlinidaenatiteiagtianans $1,000 
4% above $1,000, and mot OVE .00..........cccccsccsssssesssssssessesenes $10,000 
3% above $10,000, and mot OVE ...........ccccscessssssssssceessescessenece $50,000 
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2% on sums over $50,000. 

The Court may allow further compensation for extraordinary or 
unusual services. 
Testamentary Trustees’ Fee 
No Statutory Fees or Rates: 

Representative rates charged by Banks: 

Annual fee. 

Personal property (at market value) one-half of 1%. 

Improved real estate, notes, mortgages and contracts 3/4 of 1%. 

A revocation fee is also usually charged. 

A minimum annual fee is also usually charged ranging from $50 to 
$100 a year. 

Special fees for extraordinary and unusual services may also be 
charged. 


PENNSYLVANIA 


Ezecutors’ or Administrators’ Fee 
No statutory rate or schedule. Compensation rests solely with the 
Orphan’s Court in the absence of a contract or rate agreement. 

The allowance of commissions is within the discretion of the auditing 
judge, and while the percentage basis has been adopted and adhered to 
as a matter of convenience, the courts have never hesitated to depart 
from it in order to meet varying conditions. Example as follows: 

Principal charge (Pittsburgh) 


RRA eco aT eee a 5% 
I a ii 4% 
I 3% 
rattan diaiaiemnaiaals 214% 
All over $500,000 .................... oe ee Se Te ET oR RE EER TT 2% 
Annual Charges on Gross Income 
ad 5% 
IERIE EDIRC: eee ona aee Ie EE eee ae Ter OT 4% 
I aia 3% 
Commissions on principal (all assets) Philadelphia 
AROS ae eames 3 and 1/3% 
TT TET ON 2 and 2/3% 
necro 2% 
SELLA 3 and 1/3% 


Testamentary Trustees’ Fee 
No statutory rate: 
Annual fee is computed on market values, or, in the absence of a 
market value, on appraisal; . 
On the first $100,000 «0.0.0.0... $5 per $1,000 (14 of 1%) 
On the next $200,000 ........00.......... $4 per $1,000 (4/10 of 1%) 
On the next $300,000 .................... $3 per $1,000 (3/10 of 1%) 
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On the next $400,000 ............0000 $2 per $1,000 (2/10 of 1%) 
The rate on all bonds exempt from federal income taxes is $2 per 
$1,000, regardless of the total account value. 
Annual charges on Gross Income (See Executor schedule). 


RHODE ISLAND 
Ezecutors’ or Administrators’ Fee 
No statutory rate: 
Fees are subject to the approval of the Probate Court when the final 
account is presented for allowance. 
An example of fees allowed: 


Size of Estate Fee 
TI ical decd aadidiealguiniaiieanieaneaniee $1,750.00 
SUID cigznssitatiebiniindpiiiuresnnnenianitiahtetshniemeanaiaeaitnbinedinemuneiemneeies $3,250.00 
SD -dcnjisnssniegenenpnnetinniinhemininenineneee $7,500.00 
SUID | ciichctnsiitiainesicieuatinsisiudlieniieiaeinengieieE $15,000.00 


Testamentary Trustees’ Fee 
No statutory rate: Fees are fixed by the Superior Court upon request 
and application by the trustee. Ordinarily a trustee’s compensation is 
paid out of income of trust, but if income is insufficient, it is within the 
discretion of a justice of the Superior Court to order payment in whole 
or in part from principal, if circumstances of the case so warrant. An 
example of schedule in use by a trust company: 

4% of Income; 2% of Principal, and a final charge of 112% of the 
principal of the trust upon termination thereof. 


SOUTH CAROLINA 


Ezecutors’ or Administrators’ Fee 
Statutory fee: 

22% of value of personal property handled. 

22% commission is provided to executors or administrators for 
the sale of real property when directed by will or by order of court, 
but not when the executor or administrator is the purchaser. 

Allowance of fees rests with the discretion of the court, and it is 
common practice among several of the leading trust companies of fees 
as follows: 


BID cncersnsesssssecensncsunesensneccensensnneessnessensonemsenqnensnamnenenenene $1,750.00 
ID ccceccscencscrscssnscessesessescesnensenesvenstnssssessneannssesnsonesoonsenseee $3,250.00 
FEIN eccecesensssscessssnsssszsnsseserenesnnssesessssnsscssessosnesnssessensqensenese $7,500.00 
ND crcenescencscnsssensnecensnssenmenescnsmmnnnnstennnesnenemsccassssesneneeneenen $15,000.00 


The court of common pleas may allow further compensation for extra- 
ordinary services. But no verdict shall be given for more than 5% over 
and above the sums allowed by statute. 

Testamentary Trustees’ Fee 
67-57.1 Commissions of trustees. 
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“Testamentary Trustees shall be allowed the same commissions for 
the execution of their trusts as are allowed by law to executors and 
administrators.” 


SOUTH DAKOTA 


Ezecutors’ or Administrators’ Fee 
Statutory rate: 

On all personal property and real property not sold for the payment 
of debts: 

Be I xc ciicestientietesniltaraitiiiaitaeiniinanininciatmiaiititaaatilain $1,000 

On all sums in excess of $1,000, and not exceeding $5,000, at the rate 
of 4%; 2'4.% in excess of $5,000. 
Testamentary Trustees’ Fee 

When a declaration of trust is silent upon the subject of compensa- 
tion, the trustee is entitled to the same compensation as an executor. 
If it specifies the amount of his compensation, he is entitled to the 
amount thus specified and no more. [If it directs that he shall be allowed 
a compensation but does not specify the rate or amount, he is entitled 
to such compensation as may be reasonable under the circumstances. 


TENNESSEE 


Ezecutors’ or Administrators’ Fee 
No statutory fee. “The rate of compensation to executors and adminis- 
trators is not fixed by statute in Tennessee, but the amount of every 
allowance rests in the sound discretion of the court in view of all circum- 
stances.” 
Testamentary Trustees’ Fee 
No statutory fee or rate. Except as to a maximum of 5%. 

By agreement the banks in Memphis have adopted a uniform fee 
schedule, as follows: 

5% of the gross income. 

1/10 of 1% of the market value of the corpus annually. 

Termination fee of 1% at the termination of the trust. 

The above fees are not uniform throughout the State, however the 
Memphis schedule is used in a number of communities throughout the 
State. 


TEXAS 


Ezecutors’ or Administrators’ Fee 
Statutory rate: 

5% on all sums received in cash and 

5% on all sums paid in cash. 

This commission is not allowed for receiving cash on hand at dece- 
dent’s death, or for paying money to heirs, or legatees as such. Commis- 
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sion can never be more than 5% of the gross fair market value of the 
estate. 

If compensation as calculated above is unreasonably low, the Court 
may allow reasonable compensation for such services. 


Testamentary Trustees’ Fee 
No statutory provisions. 

Absent provisions for compensation in the Will or agreement there- 
on by the Trustee and beneficiaries, presumably Court would have 
jurisdiction to allow reasonable fee and probably would follow same 
provisions applicable to executurs and administrators. 

An example of basic annual charge is: 

3/4 of 1% of the reasonable value of the trust up to $50,000. 

VY, of 1% of the next $450,000. 

1/3 of 1% on the remaining value of the trust estate. 

A minimum annual fee of $100, for each account. 

The above charges are fairly standard for securities and like assets. 
Charges for handling Oil interests are not standardized in the least and 
it is impractical to give an example. 

Additional reasonable fees are charged for extraordinary services. 

It is somewhat customary for the Trust Departments to consider as 
a basic charge 2 of 1% of the corpus or principal of the trust on an 
annual basis. However, this fee is subject to adjustment in individual 
cases. Where the income of the trust is largely based on rents from 
real property, the fee is frequently based upon a percentage of the rents 
collected, such as 3% to 6%, depending upon the circumstances. 


UTAH 


Executors’ or Administrators’ Fee 
Statutory rate: 


I iat titan eiaitilniaiatieennns $1,000 
etch mnaleiannsieaniiaainamaeiiiniiiomaniane $4,000 
I niacin iniianteinetadiiiiianitiiiaimiimnienteamen $5,000 
2% for all above $10,000, and not exceeding ................... $50,000 


Excess above $50,000, and not exceeding $100,000, at a rate of 144% 
For all over $100,000, at rate of 1%. 


Testamentary Trustees’ Fee 

The Court shall allow such trustee his proper expenses and such 
compensation as may be reasonable. 

Example of schedule used by a trust company, as follows: 

Annual fee where the trustee has full and vested responsibility 

3/4 of 1% of principal with the exception of mortgages. 

1% of principal on mortgages. 

Where any of the assets consist of real estate in addition to the annual 
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fee there shall be charged for the management of such real estate the 
following fee: 
10% of the gross rents received on residence properties. 
5% of the gross rents received on apartment houses. 
5% of the gross rents received on business and industrial property. 
1/20 of 1% of assessed value of vacant property annually, with a 
minimum fee of $5 for each piece of vacant or non-productive 
property separately set. 


VERMONT 


Ezecutors’ or Administrators’ Fee 
Section 10, 544 of the Vermont statutes (Rev. of 1947). This section 
states as follows: 
“Court Appointees; Compensation. 
Persons acting under the authority of the probate court shall be 
paid as follows: 
1. For each day’s attendance by executor, adiminstrator, trustee, 
agent or guardian, on the business of their appointment, $4.00; 
2. For each day’s attendance of commissioners, appraisers or com- 
mitte, $4.00; and the probete court may allow in cases of unusual 
difficulty or responsibility, such further sum as it judges reason- 
able.” 
Testamentary Trustees’ Fee 
Same as Executors’ or Administrators’. 


VIRGINIA 


Ezxecutors’ or Administrators’ Fee 

Under Virginia Law commissions are customarily allowed Executors, 
Administrators c.t.a. and administrators, trustees, guardians, and com- 
mittees at the rate of 5% on the gross receipts. The rate is the same 
whether the fiduciary is a trust institution or individual. 

An example of fees in effect in Richmond, and, for the most part, in 
other principal cities in Virginia with some slight variations, as follows: 
Principal 


TEE IN TIIIID nn isincceinieninptninihiniapiiendinbeienieniaiiiniemeemnaenieiiaiiaaeen $50,000 

I aa $50,000 

er Ge BD cenientiiiniicenen $900,000 

Ss Me NIUE: ssisscciceeacieciceinetcadab cies nates canadahddeebdamoe $1,000,000 
Income 


5% on all receipts, annually. 
Testamentary Trustees’ Fee 
Commissions at same rate as Executor unless dtente provided for. 
Where a testamentary trustee has also served as executor, it has been 
customary to serve in this capacity without a second principal charge 
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of commission and their annual commission for serving as trustee has 
been based on income alone. 


WASHINGTON 


Ezecutors’ or Administrators’ Fee 

No statutory rate. Where no compensation shall have been provided 
by will, or the Executor shall renounce his claim thereto, he shall be 
allowed such compensation as to the court shall seem just and reason- 
able, based on the services rendered; and the like compensation shall 


be allowed to administrators. 


Example of minimum fees sug- 
gested by the Seattle Bar Associa- 
tion, as follows: 

Fee to be based upon gross ap- 
praised value of all property, both 
separate and community, except- 


ing life insurance under $40,000. 

For the first $5,000 .............. 5% 
For the next $5,000 .............. 4% 
For the next $10,000 ............ 38Y.% 
For the next $180,000 .......... 3% 
For the next $300,000 .......... 2% 
All above $500,000 .............. 2% 


Extraordinary Services: 
Such additional compensation 
as the court may allow. 


Example of fee schedule in use 
by a bank in Seattle, as follows: 


CC ee $100 
BH O80 FrSt .....ccccccccceccese $5,000 
BMH CR BERL ccccccccccccccccecee $45,000 
BF GRR TERE oacccccceccssesesces $200,000 

114% ON NEXE ......c.sccsecereees $250,000 
J $500,000 


of appraised value. 

Example of fees suggested by 
the Walla Walla Bar Association. 
Combine inventory up to $2,000 

fF ee $100 
On next $8,000, not less than 4% 
On the next $10,000, not less than 


3% 





On the next $80,000, not less than 
2% 
All over $100,000, not less than 1% 
Pierce County (Tacoma): The Pierce County Superior Court has 
generally followed the rule of giving the Executor or Administrator the 
same fee as the attorney provided the Administrator or Executor has 
rendered substantial services. In the case of an estate consisting solely 
of cash, the court has refused to give the Executor the full fee as set 
forth by the minimum bar schedule for attorneys. 
In all instances where community property is involved the value of 
the whole community estate shall be taken as a basis for fixing fee. 
Estates set aside to surviving spouse or minor children under probate 
exemption laws are reduced from schedules shown above. 
Testamentary Trustees’ Fee 
‘No statutory rate. At the discretion of the Court, usually the same 
fee as allowed the Executor or Administrator. 
Example of bank schedule (Seattle) . 
A. Acceptance fee: Under a testamentary trust—None when the 
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Trustee is Executor under the will or administrator c.t.a. When the 
Trustee is not executor or administrator c.t.a.; 1/10 of 1% of the reason- 
able value of the estate specifically described. 1/5 of 1% of the reason- 
able value in all other cases. Minimum $25. 

B. Annual fee: (1) Personal Property: 2 of 1% of first $250,000, 
of reasonable value. 3/8 of 1% of next $750,000, of the reasonable value. 
1/4 of 1% of the reasonable value in excess of $1,000,000. 1/4 of 1% 
additional on individual mortgages, loans or contracts secured real and/ 
or personal property. (2) Real Property: 1/4 of 1% of the reasonable 
value without deduction for encumbrances. (3) Minimum Annual Fee, 
$25. 

C. Additional Charges—Real Property Only: (1) Management of 
improved property 5% of the gross income. (2) Sales—Property within 
corporate city limits 5% of first $30,000; 214% of all over $30,000. 
Farms and suburban property—Double above rate. Minimum, $25. 
(3) For collection of Ground Rents on Long Term leases over 20 years. 
3% of first $10,000 of annual rent. 214% of next $40,000 of annual rent. 
2% of excess of $50,000 of annual rent. Except where a Broker is em- 
ployed and a full commission is paid to such Broker, fee as follows: 
For sales 1%; for management of improved property Trustee shall re- 
ceive a minimum of at least 3% of gross income. 

D. Distribution Fee: 1% of the reasonable value of the trust estate 
distributed to named beneficiaries. 2% of the reasonable value of the 
trust estate distributed to unnamed beneficiaries. Aggregate minimum 
$25. 


WEST VIRGINIA 


Ezecutors’ or Administrators’ Fee 
No statutory rate. 

Reasonable expenses and compensation are allowed to the personal 
representatives settling accounts. This compensation is usually 5% 
on receipts. 

Testamentary Trustees’ Fee 
No statutory rate. 

Reasonable expenses and compensation are allowed to the personal 
representatives settling account. This compensation is usually 5% 
on receipts. 


WISCONSIN 


Ezxecutors’ or Administrators’ Fee 
Statutory rate: 


Be Se SE SIS eisesrrenseneeneenreenieneennininiansiiigilncnmeeninis $1,000 
Be I IIE. scieecececntnsintnsetininnnnleinatinititiiininiianninatiieinns $19,000 
ke COR. cecctccentcttretcneeicmiimmaneinninn $20,000 


Payment to be adjusted on filing inventory and appraisal. 
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Testamentary Trustees’ Fee 
No statutory fees. 

General practice 5% of income or receipts, plus reasonable fees for 
service. Section 320.08 of Statutes provides for apportionment of trus- 
tees’ fees to 75% charged against income, and 25% charged against 
corpus, in the absence of contrary direction in instrument creating the 
trust. 

The schedule of fees approved by the Milwaukee Court is as follows: 

Annual Fee 

$25 plus 1/4 of 1% on first $100,000 of assets at market value three- 
tenths of 1% on next $900,000; one-fourth of 1% on next $1,000,000; 
two-tenths of 1% over $2,000,000. 

Additional Fees 

5% of gross income from real estate. 

5% of the total cost of repairs, alterations and remodelling. 

For negotiating lease the prevailing local Real Estate Board commis- 
sions. 

One-fourth of 1% of the principal amount of mortgages and land 
contracts. 

Additional compensation for extraordinary services may be allowed. 

Distribution Fee Upon Termination 

In addition to the annual fee: 

Inclusive of such services as are performed by trustee in connection 
with court proceedings on the hearing for termination, income tax re- 
turns, plan of distribution, final account, transfer of assets, tax clearance, 
and the like, as follows: 

Not to exceed 


SUICIIITTIIIII ‘<:istinsininissesiiisnnpnnginidentnneiiiiendtinineuniiantinnhiotduasianiniiones $100,000 
I III sien ectcicitallcipiniinminiaeenieadii $150,000 
eT ttt GUE TIED seisininiesinseinciaiieieicieieritanitiietinnehentamninisiiemeianinen $750,000 
re eee ee ee eee $1,000,000 


(of fair value of the assets) . 


WYOMING 


Ezecutors’ or Administrators’ Fee 
Statutory rate: 


EE ee a $1,000 
I i iii alles aaa $4,000 
IID TIED «ss sssiisiiiiveiiseceilapetiabideshiislchdinahinniatnninenten $15,000 
I ii ieee emaliineninainelibin $20,000 


‘ Testamentary Trustees’ Fee 
No statutory fees are provided for testamentary trustees. 
The fees for administrators and executors has frequently been applied 
in the case of trustees. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Apportionment of Income Tax on Community Property Held 
in Residuary Trust 





Wells Fargo Bank & Union Trust Co. v. United States of America, 
United States Court of Appeals, Ninth Circuit, May 6, 1957 


Decedent’s will provided that “all my property ... are the com- 
munity property of myself and my wife... In the event that my said 
wife shall survive me, all the rest . . . of my estate I give . . . in trust 

My said wife shall also be entitled to withdraw such portions of 
the corpus of said .. . Trust Estate . . . in all, one-half (%) of the 
amount of the corpus . . . as she may desire.” Contemporaneously with 
the execution of the will, the wife executed a waiver of her rights to 
claim one-half the community property and agreed to accept the terms 
of decedent’s will. After decedent’s death the wife exercised her right 
to withdraw one-half decedent’s residuary estate. She then died. The 
income from decedent’s entire residuary estate, including the one-half 
withdrawn, was taxed in deeedent’s estate. HELD: The income tax 
liability should be on the owner of the property creating the income. 
The will and contemporaneous waiver did not create a binding agree- 
ment between the spouses, and decedent was free at any time to 
revoke the will. The wife controlled one-half the community property 
down to the date of decedent’s death, and when the testamentary trust 
came into being, the wife’s half interest passed directly from her to the 
trust. Hence such interest was never a part of decedent’s taxable 
estate and is taxable to the wife’s estate instead of decedent’s. 


Constructive Trust for Benefit of Heirs Imposed on Property 
Passing to Decedent’s Husband Through Fraud 





Patey v. Peaslee, New Hampshire Supreme Court, April 30, 1957 


Decedent’s heirs petitioned the court to impose a trust for their 
benefit on decedent’s property which passed at her death to her husband. 
They alleged that the husband had married decedent knowing she had 
valuable property and knowing she was mentally and physically sick 
and likely to die soon; that he had married decedent intending to marry 
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another woman upon decedent’s death, which, in fact, he did; and that 
in marrying decedent he had concealed his sole purpose to become a 
beneficiary of her estate and thereby committed a fraud upon her and 
her heirs. HELD: The heirs may bring such an action. The New 
Hampshire statute of descent and distribution vested title to the 
property in the husband. However, the question of whether his tortious 
conduct required him to hold that title for the benefit of heirs is indepen- 
dent and unrelated to the statute under which he took. Had the alleged 
fraudulent transfer occurred during decedent’s life she could have main- 
tained an action to impose a constructive trust, and, after her death, the 
wrong was to her heirs who have a similar remedy. 


Trust Held Not Invalid as a Testamentary Disposition 





Rippon v. Mercantile Safe Deposit and Trust Company of Baltimore, 
Maryland Court of Appeals, May 7, 1957 

An irrevocable trust instrument provided that income was to be paid 
to two brothers during their joint lives and to the survivor. Upon the 
death of either of them the trustee was to pay all his debts, funeral and 
cemetery expenses and all taxes payable by the one “so dying or on or by 
his or this estate or which shall be payable by any person of his death 
and the participation of such person in the estate created by the trust.” 
The settlors retained control over investments. Issue arose as to 
whether the trust was testamentary in nature and void because not 
executed with the formalities of a will. HELD: The trust is valid. The 
direction to pay funeral expenses does not make the trust instrument 
testamentary in character; neither does the direction to pay all debts. 
“At most, this would amount to a right to deplete the corpus passing at 
the time of death.” And if a settlor may validly provide for the pay- 
ment of his debts from trust corpus he may also provide for payment of 
taxes. As to the retention of control over investments, “the reservation 
of a qualified or limited control over investments . . . in addition to a 
reservation of a life interest in the income and power of revocation, does 
not invalidate the trust.” 


Trustee Must Disclose “Basic Facts” to Beneficiaries 





Chapman v. Northern Trust Company, Illinois Appellate Court, 
First District, April 17, 1957 


Decedent’s testamentary trust directed “my Trustees to hold all real 
estate ... at least until the death of ... Sarah ... unless the sale... in 
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their sole discretion, be deemed by them to be advantageous to... 
Sarah, having in mind [her] best interests.” The trustees wrote the 
beneficiaries saying that if they decided to sell any real estate “we will 
notify you of such decision .. . by letter . . . at least seven days prior 
to the execution of any contract.” Subsequently, the trustees wrote 
the beneficiaries saying that in accordance with their previous letter 
they had decided to sell certain trust property. The beneficiaries re- 
quested a conference and in writing asked for the “basic facts.” The 
trustees denied the request, and the beneficiaries brought an action. 
HELD: The seven-day notification period provided in the trustees’ 
letter must have been intended to give the beneficiaries time in which 
to learn the basis for the decision to sell property so that they might 
present arguments to prevent the sale before the trustees had bound 
themselves. The trustees’ letter is binding upon them and imposes a 
burden of good faith in fulfillment of their promise. 


Sole Residuary Legatee Permitted to Advance Money For 
Estate Expenses to Avoid Sale of Stock 





In re McKay, New York Surrogate’s Court, Westchester County, 
137 New York Law Journal 13, May 7, 1957 


Decedent bequeathed his wife his residuary estate, the bulk of which 
was stock in a closely held corporation. The will provided that 80% of 
such stock was not to be sold by his executors unless necessary for be- 
quests, debts, taxes and other administration expenses. The estate assets, 
exclusive of the stock, were insufficient to meet all the estate obligations. 
The widow offered to advance sufficient money to the executors to dis- 
charge all such obligations and thereby permit her to receive all the 
stock in kind. The executors, who were stockholders of the corporation, 
contended that decedent’s will required a sale of his stock. HELD: The 
will indicates that decedent contemplated distribution in kind to his 
widow, particularly as to the shares of stock. And he did not intend 
to deprive her of the opportunity of advancing the money necessary 
to defray estate expenses and satisfy the provisions for general legacies in 
order to avoid the necessity of selling such stock. 








TRUST and ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts 





Gift of Future Interest When Minor Beneficiary Can’t Receive 
Entire Trust Corpus 





Goehner v. Commissioner of Internal Revenue, Tax Court of 
the United States, May 29, 1957 


A father and mother made gifts of stock to their children as trustees 
of separate trusts for the children’s minor children. Each minor bene- 
ficiary was to receive his share of corpus at 21, and, if he died before 
21, his share to his next of kin. During the beneficiary’s minority, trust 
income together with any necessary share of principal was to be applied 
in the discretion of the trustees to the beneficiary’s education, support, 
maintenance, health and welfare. The donors claimed the $3,000 annual 
gift tax exclusion on the ground that their gifts were gifts of present 
interests. HELD: The gifts are gifts of future interests and hence not 
entitled to the tax exclusion. The trustee-parents had ample funds of 
their own, so it is unlikely that trust conpus would be invaded. More- 
over, there is no immediate right in the trustee-parents to make a 
demand, regardless of circumstances, for payment of the entire trust 
corpus to the beneficiary. 


Stock Dividends From Stock Given in Contemplation of Death 
Included in Decedent’s Estate 





Estate of McGehee, Tax Court of the United States, May 23, 1957 


Decedent made gifts of stock in contemplation of death. The 
corporation issuing the stock made a practice of capitalizing current 
earnings and issuing stock dividends. Some of such stock dividends 
were paid after decedent’s gift and some represented earnings after the 
* date of the gifts. Issue arose as to whether such stock dividends were 
also includible in decedent’s estate as a gift in contemplation of death. 
HELD: The stock dividends are includible in decedent’s estate as part 
of the value of the transfers in contemplation of death. At the time of 
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the gifts the stock given represented a proportional interest in the 
value of the business, and this proportional interests was unchanged 
by the subsequent stock dividends, although each individual share 
represented a smaller interest. 


Power to Invade Corpus Renders Charitable Trust Remainder 
Too Uncertain to Permit Estate Tax Deduction 





Estate of Wilcox, Tax Court of the United States, May 31, 1957 


A testamentary trust provided for payment of fixed annuities to 
three elderly beneficiaries from trust income, trust remainder to a 
charity. The trustees were empowered to invade corpus if income 
was insufficient to pay the annuities. They also had uncontrolled dis- 
cretion to invade corpus for medical expenses of the beneficiaries, who 
were not required to exhaust their own income before seeking such 
expenses from the trust. The Commissioner of Internal Revenue dis- 
allowed the charitable remainder as an estate tax deduction. HELD: 
The beneficiaries are of advanced years where the probability of illness 
is as good as the probability of good health. The executors did not 
successfully show that trust corpus would not be invaded each year. 
Thus the trust remainder is uncertain in amount, and the residuary 
estate given to the charity is incapable of valuation and cannot be 
allowed as a deduction in computing the estate tax. 


Obligation to Pay Taxes on Joint Property is Husband’s 
“As a Matter of Law” 





Estate of Gilbert, New York County Surrogate’s Court, 
137 New York Law Journal 8, April 29, 1957 


Decedent and his wife owned property jointly as tenants by the 
entirety. After decedent’s death his wife, who was co-executrix, paid 
out of her own funds real estate taxes on the property which had become 
due prior to decedent’s death. The wife put in a claim for reimburse- 
ment from the estate. HELD: The wife is entitled to reimbursement. 
“The obligation for payment of the taxes even though the property was 
owned jointly .. . fell upon the husband as a matter of law.” Section 
250 of the New York Real Property Law has no application to this case, 
for it deals with property which passes from the original owner by 
intestacy or device. In the present case the property devolved upon 
the surviving joint tenant by operation of law. 








730 THE BANKING LAW JOURNAL 


Direction Against Apportionment Does Not Extend to Tax in Wife’s 
Estate on Marital Deduction Trust 





Matter of Murphy, New York Surrogate’s Court, King’s County, 
New York Law Journal, April 8, 1957, p. 11 


A marital deduction trust gave the wife the power to appoint trust 
principal by will. The wife died, exercising such power and directing 
that her residuary estate bear all taxes. The residuary estate was in- 
sufficient to meet taxes, and her executor sought contribution therefor 
from the principal of the marital deduction trust. HELD: The trust 
must contribute its proportionate share of the taxes. A direction in a 
will against apportionment of taxes is ineffective where there is no resid- 
uary estate, “and in any event does not apply or extend to the tax in a 
donee’s estate upon property which is subject to the donee’s exercise 
of a power of appointment. Under the laws of New York the appoin- 
tive fund passes under the will of the donor and not under the will of 
the donee.” 


“The Allowance of Interest By a Sovereign Is a Matter of Grace” 





Revenue Ruling 57-271, LR.B. 1957-24, p. 55 


Interest of $4,000 was allowed by the Internal Revenue Service on 
an overpayment of tax of $10,000. The taxpayer objected to the compu- 
tation of interest, and on recomputation an additional $2,000 was allowed 
and paid to the taxpayer. The taxpayer claimed additional interest for 
the period from the date of the original payment to the date of the 
interest adjustment. The above Ruling states that “the allowance of 
interest by a sovereign is a matter of grace, depending in every instance 
upon its consent. Thus, no fixed right to interest exists except that which 
is specifically provided and allowed by statute . . . Therefore, there 
appears to be no authority [in the Code] for the payment of interest on 
the interest which the statute provides shall be allowed on an over- 


payment.” 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Business Outlook 


In the post-war period, the pat- 
tern of the American economy has 
assumed a rolling character, with 
some sectors rising while others 
tend to decline. This is particu- 
larly true at present, states Dr. 
Marcus Nadler, consulting econ- 
omist to the Hanover Bank of New 
York. Output and sales of durable 
consumer goods, notably auto- 
mobiles, have not measured up to 
expectations. The tight mortgage 
market has been reflected in fewer 
home starts and other types of 
construction give some signs of de- 
clining. Although employment in 
service industries has increased, 
the converse has been true in 
manufacturing, and the number of 
hours worked per week has been 
reduced. 


According to Dr. Nadler, it is 
becoming increasingly evident that 
the boom has run its course and 
that we are in the midst of a period 
of readjustment. But what is not 
known, he continues, is whether the 
economy in the third quarter will 
remain on the present plateau or 
continue to decline moderately. 
Since productive capacity is 
greater than effective demand, in- 
ventory accumulation has ended. 
Money remains tight and con- 
sumer credit is increasing at a 
slower rate. 


The possibility exists that busi- 
ness activity will decline more 
than seasonally in the summer 
months. However, as the Hanover 
Bank economist points out, the 


economy is essentially sound, the 
pent-up demand for public works 
is great, and disposable income is 
maintaining its uptrend. Accord- 
ingly, he expects that a summer 
decline can be only moderate and 
of short duration. “A brief res- 
pite,” Dr. Nadler declares, “while 
it may be painful to some, is desir- 
able on the whole. If this respite 
should halt the inflationary forces, 
stimulate production and effici- 
ency, and lead to an increase in 
savings, it would lay the founda- 
tion for a sound upward trend of 
business activity later on.” 


A Monthly Digest of business 
conditions of Stevenson, Jordan & 
Harrison, management engineers, 
anticipates that second half cor- 
porate profits will run at about the 
same level as first half 1957 and the 
last six months of 1956. Profit 
margins on sales, however, are ex- 
pected to be slightly smaller. Gross 
National Product is estimated at 
an annual rate of $431 billion for 
the third quarter and $436 billion 
for the fourth quarter. The year’s 
total is forecast at $431 billion, or 
almost $19 billion more than 1956. 


The report notes that some busi- 
ness executives and economists 
have become less apprehensive 
about business developments for 
the last half of the year. This is 
because no speculative excesses 
have developed, business profits 
have exceeded expectations, and 
order backlogs in most industries 
are larger than a year ago. Never- 
theless, attention is directed to the 
necessity of being alert to economic 
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changes, providing for very care- 
ful planning and close control of 
inventories and costs, and for 
adequate preparation to meet 
competition successfully. 


“Engine of Inflation” 


“We live in an age of Big Busi- 
ness, Big Labor, and Big Govern- 
ment, and we had better learn to 
make its three big wheels mesh 
together as a producing machine of 
maximum efficiency instead of 
becoming an ‘engine of inflation.’ ” 
These are words of caution from 
Dr. Edwin G. Nourse, former 
chairman of the President’s Coun- 
cil of Economics Advisers. 


From 1945 to June 1957, Dr. 
Nourse remarks, we have had 11 
“rounds” of wage increases and a 
continuous upward march of prices 
not so clearly marked off into 
annual steps. After the war, both 
management and labor found 
themselves in a sellers’ market, with 
money demand tending to outrun 
physical supply. A rise in prices 
by management gave labor the 
basis for contending that higher 
wages could be afforded; a boost 
in wages by labor resulted in 
management’s contention that 
higher costs must be recouped 
through higher prices. 


The engine of inflation got help 
from management in two respects. 
One was the two-phase escalator 
clause in wage contracts; here, 
wage rates would rise automati- 
cally in accordance with a theoreti- 
cal factor of productivity increase, 
or a rise in the cost-of-living index. 
The other was expressed in the 
principle that prices should be 
high enough to largely defray the 
cost of plant improvement without 
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much recourse to the securities 
market. 

But unionism, Dr. Nourse ob- 
serves, was not to be outdone as a 
designer of inflation devices. It 
secured court recognition of the 
theory that labor is exempt from 
the anti-trust law, and developed 
the technique of forcing maximum 
wage and fringe gains through the 
strongest union at the most strate- 
gic point in business (where there 
was the strongest demand and the 
highest profit margin) and then 
using these gains as a lever 
throughout the labor market. 


This pattern of “cost-price leap- 
frogging” has not been limited to 
commerce and industry but has 
also embraced agriculture. Parity 
prices, for example, were an early 
device in the field of escalation. 
And Federal support of farm 
prices, incidentally, is not the 
only area where a Government 
contribution is made to higher 
prices. Stock piling of metal 
supports prices; also, grants or 
loans on artificially easy terms are 
made for construction projects. The 
latter keeps up volume when build- 
ing trade wages and contractors’ 
margins tend to price themselves 
out of the market. 


The solution to this problem, 
says Dr. Nourse, cannot be left to 
Washington. “We ourselves,” he 
emphasizes, must “tackle the 
problem at its source in the volun- 
tary wage - cost - price-investment- 
credit relations of the enterprise 
market.” 


Treasury Finance and Inflation 


Currently, credit policy is prov- 
ing effective insofar as business and 
banking are concerned. However, 
the growing financing requirements 
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of the Treasury may blunt its effec- 
tiveness as a weapon against in- 
flation. 

Treasury cash requirements have 
risen rapidly in recent months 
and the commercial banking 
system has been tapped for un- 
expectedly large sums. Inflation 
itself has boosted the cost of 
Government and has accounted for 
the rise in Treasury expenditures. 
At the same time, financing difficul- 
ties have been increased by current 
fiscal and debt management 
policies. 

Frequent Treasury financing is 
required because much of the 
Federal debt is short-term. The 
problem is also aggravated by the 
fact that a large portion of the 
Government debt consists of non- 
marketable savings bonds, which 
are redeemable on demand. Since 
yields on savings bonds are fixed 
at rates substantially below pre- 
vailing levels, there is a strong in- 
ducement to shift funds so invested 


to more attractive securities. 
Another important consideration is 
the relatively small budgetary 


surplus, despite peak employment 
and output. Consequently, budget 
operations are not generating 
sufficient cash to enable large debt 
retirements. 

These conditions have made 
the Treasury dependent on the 
commercial banking system for a 
market for its financing; short and 
intermediate maturities have 
proved the most feasible media for 
attracting needed funds. The Fed- 
eral Reserve, of course, has had no 
real alternative but to supply 
member banks with additional re- 
serves in support of the Treasury’s 
operations. This is in spite of the 
fact that the creation of such re- 
serves may lead to a more rapid 
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growth in bank credit and money 
supply than is deemed appropriate 
in an economy exposed to inflation- 
ary pressures. 

In view of these circumstances, 
economist Roy L. Reierson of the 
Bankers Trust Company of New 
York suggests that problems of 
Treasury financing and credit 
policy may not be of a transitory 
nature. “Rather,” he declares, 
“they point to a basic and chronic 
difficulty which may well inhibit 
credit policy throughout the years 
ahead.” Experience has demons- 
trated, he remarks, that competi- 
tion with other borrowers occurs 
during periods of prosperity. Since 
this competition markedly curtails 
investment interest in long- or 
even medium-term Governments, 
the Treasury’s opportunities to 
extend the maturity of the debt are 
effectively restricted—except, of 
course, at serious risk to the stab- 
ility of the market place. 

On the other hand, a slack period 
of business also militates against 
refunding the debt into long-term 
bonds. At such times, the fear 
prevails that refunding may absorb 
investment funds which might 
otherwise stimulate a renewed 
economic upturn. “This suggests,” 
says Dr. Reierson, “that only 
rarely will economic conditions be 
favorable to funding operations. 
The consequent prospect of a 
further rise in the already huge 
short- and medium-term Govern- 
ment debt could well give an up- 
ward bias to the money supply for 
years to come.” 

Thus, the financing problems of 
the Treasury may well become a 
growing encumbrance on credit 
restraint. As Dr. Reierson ob- 
serves, no spectacular solution is in 
sight and continuous efforts will be 
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required to extend the debt and 
reduce the frequency of the Treas- 
ury’s financings so that credit 
policy can be made more effective. 
Perhaps the most feasible ap- 
proach, he comments, would be the 
undertaking of small but regular 
offerings of long-term Govern- 
ments, with amounts tailored to 
market conditions. He feels that a 
business upturn would not be 
curbed if a constant and flexible 
program of this kind were carried 
out in modest fashion during a 
boom, and pursued with greater 
vigor whenever business slackens. 


Public and Private Debt 


“How Much Debt is Too 
Much”? is the intriguing title of a 
discussion in the July New 
England Letter of the First Na- 
tional Bank of Boston. At the end 
of 1956, the bank observes, net 
public and private debt totaled 
$684 billion, or more than $4,000 
for every man, woman and child 
in the nation. Increase in debt 
since the end of the war has 
amounted to $286 billion, which 
exceeds by 40 per cent the $203 
billion of cumulative annual gains 
in gross national product. Gross 
national product represents the 
nation’s total output of goods and 
services. 

Last year, the increase in debt 
was $28 billion, as compared with 
the $49 billion gain in 1955. Yearly 
increases in debt ranged from 6 per 
cent to 15 per cent of gross na- 
tional product, averaging 9 per cent 
for the postwar decade. Debt 
service, incidentally, has risen from 
$3 billion to nearly $12 billion per 
annum, or from 1.7 per cent to 3.5 
per cent of the national income. 

Net Federal debt has moved 


LAW JOURNAL 


very little during the postwar 
decade but corporate debt in- 
creased 122 per cent and all other 
classes have more than tripled. 
Consumer credit, which accounted 
for more than one-half of the 1956 
year-end total of the non-mortgage 
group, increased five-fold. 

“The steady pressure that will 
carry our debt totals still higher 
can scarcely be doubted,” remarks 
the Letter, “despite the somewhat 
slower rate of growth in 1956 as 
compared with the extraordinary 
push of 1955. The multiplicity of 
demands from corporations and 
utilities, from state and local 
governments particularly, con- 
tinues to outrun savings... 

“Debt is clearly popular in any 
period when prices are rising in an 
inflationary spiral. The rise in 
both debt and prices creates an 
element of instability for the 
higher debt goes, the more 
threatening becomes any contrac- 
tion, real or potential. Further- 
more, the higher it mounts, the 
greater the number of people who 
appear to have a vested interest 
in keeping dollars cheap, or mak- 
ing them cheaper, to minimize or 
lessen the burden of what they 
owe. Such an attitude makes more 
difficult the operation of a restric- 
tive, anti-inflationary monetary 
policy and the attraction of 
sufficient savings to support essen- 
tial economic growth.” 

The Boston bank feels that an 
objective study of our entire fiscal, 
credit, and monetary system is 
long overdue. 


Inventories 


Conflicting interpretations of the 
inventory adjustment, under way 
since the start of the year, have in 
large measure been responsible for 
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conflicting views on the trend of 
business for the remainder of the 
year. For the January-April 
period, seasonally adjusted inven- 
tories rose $700 million. However, 
this increase was more apparent 
than real, representing an increase 
in prices. If average prices are 
taken as a standard of comparison, 
the investment in inventories prob- 
ably declined about $1 billion. This 
development reversed a two-year 
upswing. 

The July issue of Business Con- 
ditions of the Federal Reserve 
Bank of Chicago points out that 
this business inventory adjustment 
“has helped to moderate the rising 
pressure in the economic boiler.” 
Order backlogs have declined and 
this has tended to slow price ad- 
vances and cut back production in 
some lines of activity. On the 
other hand, inflationary pressures 
are still present and the national 
level of unemployment remains 
low. In effect, the well-publicized 
lull in business is a reaction of the 
decisions of business managers 
who have reduced their buying of 
each other’s wares. Nevertheless, 
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if income levels are not reduced in 
the adjustment process, inventory 
growth may be expected to resume 
its uptrend. 


Commenting on the tendency to 
think of rising inventories as an 
abnormal and unhealthy situation, 
the Chicago Reserve Bank ob- 
serves that this is true only if the 
increase is proceeding too rapidly. 
As long as activity is rising, there 
is no reason why inventories 
should not continue upward. One 
qualification, of course, is allow- 
ance for gains in efficiency which 
economize on inventory require- 
ments. 


The current trend of thought is 
that a 4 percent annual increase 
in the economy can be expected 
over a period of years. If this im- 
provement is steady and the rela- 
tionship of inventory to sales is 
maintained, a fairly persistent rise 
in inventory investment of $3 to 
$4 billion a year can be anticipated. 
This is about the rate of growth 
which has occurred in the past two 
and one-half years in the period 
of “the great inventory bulge.” 


BOOKS FOR BANKERS 





PROXY CONTESTS FOR COR- 
PORATE CONTROL. By E. 
R. Aranow and H. A. Einhorn. 
Columbia University Press. New 
York. 1957. Pp. 577. $15.00. 
Every step in a proxy contest, 
from preliminary planning to 
actual conduct of the campaign 
and meeting, as well as post- 
meeting legal remedies, receives 
detailed treatment in this com- 


prehensive work. Examined for 
their impact on the many 
practical problems that arise are 
the SEC’s rules and practices, 
stock exchange regulations, state 
statutes and court decisions. 
Also explained and integrated 
are the professional roles of the 
lawyer, accountant, public re- 
lations expert and proxy solici- 
tor. Because shareholders of 
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many banks have cumulative 
voting privileges, this volume is 
of particular interest to the bank 
attorney. It is also most help- 
ful for its illuminating discussion 
of the banks’ position in relation 
to proxy contests of other cor- 
porations. Practices and proce- 
dures followed by commercial 
banks in connection with proxy 
solicitation, as fiduciaries and 
custodians, are outlined. The 
importance of this discussion is 
evident in view of the absence 
of any regulations governing the 
banks’ power to vote stock held 
by them as custodians for bene- 
ficial owners. Covering the 
problems of both management 
and insurgents, this book is of 
inestimable value to all con- 
cerned, either potentially or 


actually, with proxy contests. 


BUSINESS DIC- 
TIONARY. Harold Lazarus. 
Philosophical Library, Inc. New 
York, 1957, Pp. 522. $10.00. It 
is difficult to comment on the 
merits of a business dictionary 
except to say it appears to be 
complete and accurate. The 
business subjects covered in this 
book are: accounting, advertis- 
ing, banking, business law, 
business economics, credit and 
collections, data processing, dis- 
play, finance, government regu- 
lations, industrial engineering, 
industrial psychology, insurance, 
labor relations, management, 
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marketing, market research, per- 
sonnel administration, power, 
production, public relations, real 
estate, retailing, statistics, stocks 
and bonds, taxation, transporta- 
tion and wholesaling. 


CASES AND MATERIALS ON 


BILLS AND NOTES (with 
Statutory Supplement). William 
D. Hawkland. Foundation Press, 
Brooklyn, 1956, Pp. 503. $9.00. 
Although bankers may not have 
a great interest in a formal case 
book on the subject of bills and 
notes, some mention should be 
made of this new book dealing 
with some of the fundamentals 
of the banking profession. Not 
only is this book an excellent 
reference to the cases bearing on 
the instruments of commercial 
law, but also it contains numer- 
ous important notes and com- 
ments on the law developed by 
these cases. It is important to 
note that the book deals with 
the subject of suretyship as it 
touches on the law of negotiable 
instruments and that the cases 
presented in it are organized 
around the various negotiable 
instruments themselves rather 
than around the concepts that 
cut across all such instruments. 
The Supplement contains the 
Uniform Negotiable Instruments 
Law, the Bank Collection Code 
and the Uniform Commercial 
Code. 








Tue UNLADYLIKE 
BEHAVIOR OF 


Maria MitcHet 


I a quiet house in Lynn, Massachusetts, in 1889, an old woman lay 
waiting for death. “Well,” she said in amused wonder, “‘if this is 
dying, there is nothing very unpleasant about it.” And the book closed 
for one of the most remarkable of the many remarkable women America 
me Pe ke nigh l h Quaker girl 

er sto on a night very long ago when, as a er girl in 
Nantucket, Maria Mitchell discovered a comet—and got a gold pao 
worth 20 ducats from the Danish King. 

Overnight she became a celebrity. But many people, wedded to the 
popular notion of woman as a “household ornament,” regarded Maria 
as an unwelcome phenomenon and her discovery as only an accident. 

That was because they didn’t know Maria Mitchell. At 12 she could 
regulate a ship’s chronometer; at 17 she understood Bowditch’s “Prac- 
tical Navigator” and was studying science in self-taught French, German 
and Latin. In time she would become the first woman member of the 
American Academy of Arts and Sciences, the first woman astronomy 
professor—in Matthew Vassar’s Female College—and a member forever 
of New York University’s Hall of Fame. 

Moreover, all her adult life she was to work with growing success in 
the crusade to make American women free. 

No one these days would question the rewards of Maria Mitchell’s 
crusade. Women today enrich every level of public life. And, in family 
life, they guard financial security two times out of three. One reason, 
probably, why their families have more than $40,000,000,000 saved— 
in teed cafe United States Savings Bonds. 

omen know there is no safer way to save. Trust them. Through Pay- 
roll Savings or at your bank, start your Bond program, too. Today. 


Now Savings Bonds are better than ever! Every Series E Bond pur- 
chased since February 1, 1957, pays 34% interest when held to maturity. 
It earns higher interest in the early years than ever before, and matures 
in only 8 years and 11 months. Hold your old E Bonds, too. They earn 
more as they get older. 
SAFE AS AMERICA...U.S. SAVINGS BONDS ® 
The U.S. Government does not pay for this advertisement. It is donated by this publication in 
cooperation with the Advertising Council and the Magazine Publishers of America. 








